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P-R-O-C-E-E-D-I-N-G-S 

(9:33 a.m.) 

  CHAIRPERSON REID:   Good morning, ladies 

and gentlemen. 

  I am Sheila Cross Reid, Chairperson of 

the Board of Zoning Adjustment for the District of 

Columbia.  Joining me today are Maurice Foushee and 

Betty King. 

  Copies of today's agenda are available 

to you on a table at the rear of the hearing room. 

There is to be no smoking, eating, or drinking in 

the hearing room.  All persons planning to testify 

either in support or in opposition are to fill out 

two witness cards.  These cards are located on each 

end of the witness table.  Upon coming forward to 

speak to the Board, please give both cards to the 

reporter who is sitting to my right. 

  Notice of today's hearing was given by 

1) posting of the subject property; 2) publication 

in the D.C. Register; and 3) various other means.  

The order of procedure for special exception and 

variance cases will proceed as follows:  1) 

preliminary matters; 2) statement of witnesses or 

the applicant; 3) Government reports including the 

Office of Planning, Department of Public Works, or 

others; 4) the Advisory Neighborhood Commissions; 5) 
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parties or persons in support; 6) parties or persons 

in opposition; 7) closing remarks by the applicant.   

  Cross examination of witnesses is only 

permitted for parties in the case.  The Board will 

adhere to the schedule as strictly as possible.  

Those presenting testimony should be brief and non-

repetitive.  If you have a prepared statement, you 

should give copies to staff and orally summarize the 

highlights.  Please give us your statement before 

summarizing.   

  The record will be closed at the 

conclusion of each case except for any materials 

specifically requested by the Board.  The staff will 

specify at the end of the hearing exactly what is 

expected.   

  The decision of the Board in these 

contested cases must be based exclusively on the 

public record.  To avoid any appearance to the 

contrary, the Board requests that persons present 

not engage the members of the Board in conversation. 

  At this time, the Board will consider 

any preliminary matters.  Preliminary matters are 

those which relate to whether a case will or should 

be heard today such as requests for postponement, 

continuance, or withdrawal, or whether proper and 

adequate notice of the hearing has been given.  If 
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you are not prepared to proceed, now is the time to 

raise such a matter.  Does the staff have any 

preliminary matters? 

  MS. ROSE:  Yes, Madam Chair.  It is a 

minor preliminary matter with regard to application 

16350.  The affidavit of posting indicates that the 

affidavit was received in our office on June 15, and 

it was due on June 12.  So they would need a waiver 

of three days to receive this document because it 

was filed late.   

  CHAIRPERSON REID:  Okay.  Is there 

anyone here who is involved in this particular case, 

16350, the first case of the day?  Could you come 

forward, please?  Please be seated and give your 

name and address. 

  MS. TAYLOR:  My name is Shirley Taylor.  

My address is 1206 Kennedy Street, N.W.   

  CHAIRPERSON REID:  Ms. Taylor, did you 

understand what the secretary was saying in regard 

to the posting of the property? 

  MS. TAYLOR:  No.   Well, I didn't hear 

it.  I didn't hear it.   

  CHAIRPERSON REID:  Okay.  Basically the 

time that you -- the time period in which you were 

supposed to have posted --  

  MS. TAYLOR:  No, no, no.  I am opposing. 
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  CHAIRPERSON REID:  No, no, posting. 

  MS. KING:  She is opposing.  She is not 

-- you are not the applicant? 

  CHAIRPERSON REID:  Oh, you are not the 

applicant. 

  MS. TAYLOR:  No. 

  CHAIRPERSON REID:  Oh, I am sorry.  No, 

I need the applicant here. 

  MS. TAYLOR:  Okay.   

  CHAIRPERSON REID:  Your name and 

address, please? 

  MR. AYODEJI:  My name is Francis 

Ayodeji, 1200 Kennedy Street, N.W. 

  CHAIRPERSON REID:  Okay.  Have a seat.  

Okay, basically what it is is that when you posted 

the property and you sent in the affidavit that you 

had posted it, it came in later than what it should 

have.  So what you need to do is request a waiver of 

the rules for us to accept it.  Okay? 

  MR. AYODEJI:  Are you saying that the 

posting of the -- or the time that I brought it in 

here -- 

  CHAIRPERSON REID:  No, no.  You are 

okay.  Except it is just a technicality of when we 

received it in the office.  So for the record, you 

need to request a waiver of the rules for us to 
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accept your affidavit. 

  MR. AYODEJI:  So can I do that now? 

  CHAIRPERSON REID:  Do it, please.  Just 

simply say I would like to request a waiver. 

  MS. KING:  All you have to do is say it 

into the microphone. 

  MR. AYODEJI:  Oh, I am sorry.  My name 

is Francis Ayodeji, and I would like to request for 

a waiver for the Commission to consider my 

application. 

  CHAIRPERSON REID:  Very good.   

  MS. KING:  Madam Chairman, can I?  You 

posted the property on the date that you supposed to 

and it was posted continuously throughout the 

period? 

  MR. AYODEJI:  That is correct. 

  MS. KING:  Okay.  I have no objection. 

  CHAIRPERSON REID:  For some reason, we 

got it late.  Okay, if there are no objections, then 

we will waive that for you.  Thank you. 

  MR. AYODEJI:  Thank you. 

  CHAIRPERSON REID:  First case, please?  

Oh, no.  Let me ask first if there is anyone else 

who has any preliminary matters before we go 

forward.  Okay.  Now we have the first case.   

  MS. ROSE:  The first case of the morning 
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is 16350, application of Francis Ayodeji pursuant to 

11 DCMR 3107.2 for a variance from the floor area 

ratio limitation, subsection 771.2, a variance from 

the rear yard requirement, subsection 774.1, and a 

variance from the off-street parking requirement, 

subsection 2101.1 for an addition, alteration, and 

conversion of a structure to establish a real estate 

office in a C-2-A district at premises 1200 Kennedy 

Street, N.W., square 2932, lot 70.  Would all 

persons planning to testify in this application 

please rise to take the oath?  If you plan to 

testify, please rise to take the oath.  Would you 

raise your right hand?  Sir, is this your 

application?  Are you going to be testifying in your 

application? 

  MS. KING:  Sir --  

  MR. AYODEJI:  Yes, I will be testifying 

in my application. 

  MS. ROSE:  Please rise and take the 

oath. 

  (WHEREUPON, THE WITNESSES ARE SWORN.) 

  MS. ROSE:  Would the applicant please 

come forward? 

  CHAIRPERSON REID:  Have a seat, please, 

sir.  And now give your name and number again.  We 

are going to proceed with your case. 
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  MR. AYODEJI:  My name is Francis 

Ayodeji.  My address is 1200 Kennedy Street, N.W., 

Washington, D.C. 20011.  

  CHAIRPERSON REID:  Okay.  Proceed.  Do 

you understand what the procedures are, sir? 

  MR. AYODEJI:  No. 

  CHAIRPERSON REID:  Okay, let me just 

explain to you.  What you are here today for --  

  MR. AYODEJI:  Oh, I am here today to 

request for an extension of my building that I have 

been using for the past six years as a real estate 

office.  All I am requesting for today is just to 

renovate and put an addition at the rear of my 

building. 

  CHAIRPERSON REID:  Okay.  Well, you can 

sit down and tell us why you need to have this done 

and why we should do it.   

  MR. AYODEJI:  Okay.  I have been serving 

the community for the past five years in real estate 

services.  I sold more than close to $100 million in 

that same corner for the past five years.  And I 

would like to be able to service the community more 

by renovating my property.  In other words, so that 

people can come to my office and it will look like a 

complete real estate office.  The way it is right 

now is like a house.  I am just requesting to be 



 

NEAL R. GROSS 
COURT REPORTERS AND TRANSCRIBERS 

1323 RHODE ISLAND AVE., N.W. 
(202) 234-4433 WASHINGTON, D.C.  20005-3701 (202) 234-4433 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

able to renovate it and at the same time have more 

space that will be useful to the community. 

  CHAIRPERSON REID:  Okay, Mr. Ayodeji, do 

you have an architect that you worked with? 

  MR. AYODEJI:  That is correct. 

  CHAIRPERSON REID:  Okay.  Was your 

architect aware of the fact that you were going to 

be coming to the BZA?   

  MR. AYODEJI:  I am an architect myself, 

so I will be representing myself. 

  CHAIRPERSON REID:  Okay.  Well, are you 

familiar with the procedures here at this particular 

hearing? 

  MR. AYODEJI:  If I am aware of what? 

  CHAIRPERSON REID:  The procedures or 

what you have to do? 

  MR. AYODEJI:  Yes, I think -- yes, I do.  

I filed the proper application to these regards. 

  CHAIRPERSON REID:  Well, the materials 

that you have sent to us so far seem to be 

incomplete.  You have to demonstrate to us that you 

satisfy a burden of proof, as we call it, in order 

to be able to be granted a variance.  And in that 

burden of proof, you have to demonstrate that there 

is something about your property that is unique or 

irregular or something that would justify us giving 
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you a variance from the regulations as they exist 

and why you cannot use the property in compliance 

with the existing regulations.  And then you have to 

show that there would be some type of practical 

difficulty for you to comply with the existing 

regulations.  And typically when that is done or 

when people do that, they come prepared with a 

statement to address these various issues, which I 

don't think that you are prepared to do today. 

  MS. KING:  Maybe -- could I ask him some 

questions? 

  CHAIRPERSON REID:  Sure. 

  MR. AYODEJI:  Basically -- if I can say 

something before you continue -- all I am asking for 

is not -- there is not too much variation from the 

existing use right now. 

  MS. KING:  Well, that is not quite true.  

Because you are asking for a 50 percent variation on 

the floor area ratio and a 100 percent variation on 

the rear yard requirements and a 100 percent 

variation on the requirements for off-street 

parking.  So that is a big deal. 

  MR. AYODEJI:  Basically to that effect, 

this kind of zoning in that jurisdiction -- it has 

been built up to about 100 percent usage in that 

area and there is no special requirement for parking 
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spaces.  So in reference to that --  

  MS. KING:  Well, neither you nor we can 

amend the zoning regulations or the zoning of that 

area.  You know, we can deal with -- if you make a 

case for why you have to have these variances, then 

we can consider them.  But just to say it is not 

fair is not enough.  You have got to make your case. 

  MR. AYODEJI:  Yes.  One thing why I am 

requesting for this addition is because at the back 

of my building, I do have an open space.  It is 

attached to a building and there is no way that this 

can be useful unless I build on this. 

  MS. KING:  What is it used for at the 

present time? 

  MR. AYODEJI:  It is just open space and 

it is attached.  My building is the corner building 

and it is at the corner attached to another one on 

Georgia Avenue.  So this open space, I do find some 

people coming there loitering from time to time and 

I do not want to let that continue anymore.  That is 

why I am trying to build it up to the -- 

  MS. KING:  Okay.  Now what you are doing 

is -- you have a three story building, is that 

correct? 

  MR. AYODEJI:  That is correct. 

  MS. KING:  And you have a 15-foot 
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backyard? 

  MR. AYODEJI:  That is correct. 

  MS. KING:  Is it fenced? 

  MR. AYODEJI:  It is fenced, yes. 

  MS. KING:  It is fenced but people are 

still loitering in the backyard even though it is 

fenced? 

  MR. AYODEJI:  Yes, because it is open to 

Georgia Avenue. 

  MS. KING:  I see.  And what do you -- 

and you intend to extend your building for 15 feet 

on the ground floor only or for all three stories? 

  MR. AYODEJI:  All three levels. And the 

height and anything is not going to affect the view.  

Because I already have three levels in this 

building.  All we are talking about is just a 15-

foot length. 

  MS. KING:  Do we have a photograph of 

the back yard? 

  CHAIRPERSON REID:  Not -- this is the 

front.  I don't see the back. 

  MR. AYODEJI:  It is there.  I did have 

it.    CHAIRPERSON REID:  Is that the back? 

  MS. KING:  Oh, I see.  What he has got 

is a low fence.  That is not going to deter anybody.  

And this is the blank wall? 
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  CHAIRPERSON REID:  That is the back. 

  MS. KING:  So what you -- would you come 

forward?  I would like to understand.  Because I 

have looked at your plans, but I am not an 

architect.  This photograph, this is your building? 

  MR. AYODEJI:  Yes, that is my building. 

  MS. KING:  The blue or the gray -- you 

know, all of this is yours? 

  MR. AYODEJI:  Yes. 

  MS. KING:  And what you intend to do is 

to extend back?  Is this a blank wall? 

  MR. AYODEJI:  This is a wall for another 

property. 

  MS. KING:  And are there any windows on 

that wall? 

  MR. AYODEJI:  No windows. 

  MS. KING:  And what you intend to do is 

to build up all of this? 

  MR. AYODEJI:  That is correct.  With the 

same level that this one is already built -- up to 

this level. 

  MS. KING:  I understand.  So what you 

are saying is that you are essentially going to 

double the size of your building, is that correct? 

  MR. AYODEJI:  Yes.  Not -- this one is 

in existence -- this one right here. 
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  MS. KING:  No, no, I understand.  But 

essentially what you are going to do is put a three-

story building here and two stories over here? 

  MR. AYODEJI:  That is correct. 

  MS. KING:  Okay.  I mean, he is going to 

be filling up 100 percent of his property. 

  MR. AYODEJI:  And it has been done in 

many parts of the city.  All I am trying to do is to 

make sure I can service the community to the best 

way I can.  Like I said, I have sold a lot of 

properties in that corner and I just want to 

continue to do it. 

  CHAIRPERSON REID:  That is highly 

commendable and it is good to see a real estate 

office doing as well there in that community. 

  MS. KING:  Is that a personal remark? 

  CHAIRPERSON REID:  However, with regard 

to this particular hearing and this procedure, your 

real estate activity does not have a great bearing 

on your being able to get a variance to put an 

addition to your building.  And what we are looking 

at is how and why this should be done.  Why we 

should grant you the relief that you are asking for, 

which is not a little relief.  It is quite a bit and 

it would be greatly helpful to us if you were 

prepared to make your case and convince us that we 
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should grant you this relief. 

  MS. KING:  Wouldn't it -- he has to show 

extraordinary circumstances?  What are the --  

  CHAIRPERSON REID:  Practical difficulty. 

  MS. KING:  Practical difficulty. 

  CHAIRPERSON REID:  First he has to show 

that inherent within the land itself that there is 

something unusual or something that is irregular or 

something that would make it difficult for him to be 

able to use it as the matter of right regulation -- 

the existing matter of right regulation.  That is 

number one.   

  MS. KING:  And then of course that is 

difficult to prove because he already is using it 

for matter of right purposes.   

  CHAIRPERSON REID:  Well, he is already 

using part of it.  But the extension, he is not 

using that.  You may have a seat.  We are going to 

try to walk him through it or prompt him through it.  

We can try to do that.  Mr. Foushee and -- oh, Mr. 

Clarens, I didn't know that you had joined us. 

  MS. KING:  Good morning. 

  MR. CLARENS:  Good morning. 

  CHAIRPERSON REID:  We can try to walk 

him through maybe a better understanding as to what 

he is attempting to do here, because I am not sure 



 

NEAL R. GROSS 
COURT REPORTERS AND TRANSCRIBERS 

1323 RHODE ISLAND AVE., N.W. 
(202) 234-4433 WASHINGTON, D.C.  20005-3701 (202) 234-4433 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

he has the clarity on that. 

  MS. KING:  No, I don't -- I agree with 

you. 

  CHAIRPERSON REID:  And I would think 

that -- are you an architect yourself? 

  MR. AYODEJI:  I am an architect, yes. 

  CHAIRPERSON REID:  And you had an 

architect that helped you? 

  MR. AYODEJI:  That is correct. 

  MS. KING:  Here are the drawings or the 

plans. 

  CHAIRPERSON REID:  Yes.  And did you -- 

the architect that assisted you, is that architect 

familiar with submitting cases before the BZA? 

  MR. AYODEJI:  Yes, I think -- yes. 

  CHAIRPERSON REID:  Okay.  Well, Board 

members -- Mr. Foushee, especially -- I would like 

to get your input as to what you feel the position 

of the Board -- what your recommendation would be.  

  MR. AYODEJI:  Well basically for the 

usage, it is still the same usage.  The variance is 

only for just to occupy my space in order for me to 

be useful to the public and not for anybody 

loitering in that area and at the same time to make 

the building look like a professional building.  

Because the way it is right now, it is like a house.  
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I want to turn it into a real estate office. 

  MS. KING:  Mr. Ayodeji, your lot is an 

unusual size, is it not, sir? 

  MR. AYODEJI:  What do you mean by 

unusual? 

  MS. KING:  The lot that you have is not 

square. 

  MR. AYODEJI:  It is not square.  That is 

correct. 

  MS. KING:  Because Georgia Avenue is 

coming there at an angle, you have an unusual size 

plot of land, do you not? 

  MR. AYODEJI:  That is correct. 

  MS. KING:  It is unusually narrow at the 

front and not a square plot of land.  So it is an 

unusual shape. 

  CHAIRPERSON REID:  And it is irregular 

and shallow at the Kennedy Street side. 

  MS. KING:  Have you been in touch with 

the Advisory Neighborhood Commission in your area? 

  MR. AYODEJI:  Yes, I did.  And I was 

told that I should go to get a variance and that 

there shouldn't be anything stopping me from --  

  MS. KING:  But they didn't pass a 

resolution or take any position on this issue? 

  MR. AYODEJI:  No, they did not.  I 
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called them --  

  MS. KING:  Do you represent the ANC, 

madam? 

  MS. TAYLOR:  No. 

  MR. AYODEJI:  I called them up and told 

them my proposal.  Then they saw my drawings and 

whatever I have to do, do it.  They said that is 

good for the neighborhood. 

  CHAIRPERSON REID:  Okay.  What was the 

difficulty?  Did you discuss with us the 

difficulties -- the practical difficulty that would 

prevent you from using the property as a matter of 

right? 

  MR. AYODEJI:  Right now it is -- where I 

am operating right now is too narrow for the volume 

of people that I am servicing in the area.   

  CHAIRPERSON REID:  Too narrow for what? 

  MR. AYODEJI:  The volume that I am 

serving.  My building is too small for that 

capacity.  And at the same time, the little spot at 

the back of my building that people comes in and out 

from time to time, I want to make sure that that 

doesn't have a negative impact on my building.  But 

for the current usage, I am still going to do the 

same thing.  But it is a little bit narrow to occupy 

what the office is meant for and my goal. 
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  MR. FOUSHEE:  Is the greater concern the 

effect on the business now or in the near future or 

is it the loitering in the back rear yard? 

  MR. AYODEJI:  I am sorry? 

  MR. FOUSHEE:  If you can stress to us 

the important factor here or the primary factor or 

reason for requesting the variance. 

  MR. AYODEJI:  Number one thing is for 

the rear yard to be able to deter people from 

loitering in my property.  And at the same time, to 

be able to service that community to the best of my 

ability.  Also to enhance the economic aspect of the 

Georgia Avenue corridor. 

  MS. KING:  Where do your clients park? 

  MR. AYODEJI:  We do not have -- I have 

been there for over five years and we have never had 

a single problem.  There are a whole bunch of off-

street parking.  A lot of them take a bus and most 

of them are just in and out/in and out -- 15 minutes 

or 30 minutes.  We do not stay in the office too 

long.  We work on the street.  So we just take our 

clientele and go out to show houses.  So we never 

had a single problem about parking. 

  CHAIRPERSON REID:  Okay.  The rear of 

the existing building, there is -- what did you say 

about the back?  Do you have a back yard?   
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  MR. AYODEJI:  There is a rear yard there 

that is not useful for anything more than to occupy 

it. 

  CHAIRPERSON REID:  You are there.  I 

mean right now there is a yard behind the building 

that you are in now. 

  MR. AYODEJI:  That is true. 

  CHAIRPERSON REID:  Okay.  But the 

building that you are proposing as an extension, you 

are -- you want to extend all the way back and not 

have any rear yard. 

  MR. AYODEJI:  No.  If you build in 

reality there is no way to actually have anything 

there more than to have it as a positive usage. 

  CHAIRPERSON REID:  What?  Say that 

again? 

  CHAIRPERSON REID:  If you go there in 

person, there is no way to actually use this small 

space more than to occupy it.  It is always a 

negative eyesore to the public.  It is there for 

anybody to hide out and to do anything like this.  

Because I do drive there in the evening and on the 

weekends and I see a lot of activity going on there. 

  MR. FOUSHEE:  Can you help us with a 

justification or an explanation for a three-story 

building versus say a two or even one-story 
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extension? 

  MR. AYODEJI:  If I can explain the 

difference between a two story --  

  MR. FOUSHEE:  Why are you requesting a 

three-story extension or essentially a three-story 

versus a one or two-story?  And would one or two 

stories present a practical difficulty? 

  MR. AYODEJI:  Right now, for what I am 

having, I already have three stories there and 

another two stories.  So the addition is a three-

story.  The total square footage there is not -- if 

you combine the whole footage there, it is not too 

much.  It is just 15 feet x 20 feet maximum.  So 

that is why if I just do it up to a half level, it 

will still disfigure the usage and it will not be 

the design that I was actually looking for.  At the 

same time, the kind of occupancy or the people I was 

looking for, I don't have -- if I go with the half 

design, then I will not be having the office space 

for visitors or for a conference room or anything 

like that.  So it will defeat my purpose. 

  MS. KING:  This commercial space, you 

have a store on the ground floor?  Is that correct? 

  MR. AYODEJI:  That is correct. 

  MS. KING:  And at the present time, the 

two stories above that are used for --  
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  MR. AYODEJI:  A real estate office. 

  MS. KING:  Both for real estate office? 

  MR. AYODEJI:  That is correct. 

  MS. KING:  So this 1200 Kennedy Street 

is not your home address? 

  MR. AYODEJI:  It is not my home address. 

  MS. KING:  What is your home address, 

sir? 

  MR. AYODEJI:  My home address is 1305 

Kingsbury Drive in Mitchellville. 

  CHAIRPERSON REID:  Where? 

  MR. AYODEJI:  Mitchellville. 

  CHAIRPERSON REID:  Oh Mitchellville.  

Mr. Clarens, let me ask you a couple of questions 

and maybe you can help us through this.  With regard 

to the floor area ratio, in your opinion do you 

think that the request for 50 percent is excessive 

or do you think that it should be modified looking 

at the existing building?   

  MR. CLARENS:  Well, it has nothing to do 

with whether it is excessive or not.  It has to do 

with whether his burden of proof is met or not.  And 

the burden of proof is very clear.  You have to 

prove that there is something exceptional about your 

property and that that exceptional quality of the 

property translates into a practical difficulty for 
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you to use the property for what the zoning 

regulations intend it to be.  So it seems to me that 

the only element of unusual or unique quality -- and 

that is the first hurdle that you have to cross.  

And the Board has no business going beyond anything 

until that hurdle is crossed.  So we need to first 

establish that there is something unique about your 

property and that that uniqueness translates into a 

practical difficulty for you to use the property.  

The only thing that has been established on the 

record as far as I have heard this morning is the 

fact that the lot is slightly irregular.  And that 

is only because it is not a complete rectangular 

lot, but it is like one side of the lot is at an 

angle.  Is that correct? 

  MR. AYODEJI:  That is correct, yes. 

  MR. CLARENS:  So before we go any 

further, you have to establish that that 

irregularity creates a practical difficulty for you 

to use the building for what the zoning regulations 

intended it to be.  And this is a C-2-A district, so 

the uses that you are contemplating to use are fine.  

There is no problem with that.  You are allowed 60 

percent lot occupancy in a C-2-A district, and your 

occupying is not clear because the computations are 

not clear.  But you are occupying in excess of 60 
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percent of the lot at this point? 

  MR. AYODEJI:  Right now -- yes, about 70 

percent. 

  MR. CLARENS:  Correct.  So you are in 

excess of the occupancy already.  So I don't see you 

having any business coming before this board and 

requesting a variance because I don't see how you 

have met the first threshold or the first burden of 

proof or the first element of proof. 

  MR. AYODEJI:  Right there under the C-2-

A, we can build up to the --  

  MR. CLARENS:  You can build 60 percent, 

is that correct? 

  CHAIRPERSON REID:  On the comp sheet it 

says --  

  MR. CLARENS:  The comp sheet is wrong.   

  CHAIRPERSON REID:  Oh, okay.  Who did 

the comp sheet?   

  MR. CLARENS:  On lot occupancy, you can 

build 60 percent. 

  CHAIRPERSON REID:  It says 40 percent.  

Who did the lot -- who does these comp sheets? 

  MR. CLARENS:  In a  C-2-A, you can build 

up to 60 percent of your lot.  That is what it 

allows in the regulations.  So the first thing 

before you build anything beyond 60 percent is you 
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have to establish that there is something --  

  MR. AYODEJI:  Is this floor area ratio? 

  MR. CLARENS:  No, no, no.  I am talking 

about lot occupancy. 

  MR. AYODEJI:  Yes, right there we can 

build 100 percent.  At the C-2-A right there.  I 

said all of those are allowed. 

  MR. CLARENS:  The C-2-A allows for 60 

percent lot occupancy.  I am looking at the 

regulations, section 772.1.  In section 772.1, the 

percentage of lot occupancy allowed in commercial 

districts for a building or portion of a building 

devoted to residential use including accessory 

buildings for a school or hotel -- now this has a 

residential component? 

  MR. AYODEJI:  Yes. 

  MR. CLARENS:  It has a residential 

component? 

  MR. AYODEJI:  It has a residential 

component, yes. 

  MS. KING:  But it is not being used as a 

residence? 

  MR. AYODEJI:  It is not being used.  

That is correct.  And we can build -- I checked into 

that and we can build the lot 100 percent.  I think 

I should be looking -- I did all I could to make 
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sure I complied with your regulations and at the 

same time trying to make it possible to build to 

solve the area. 

  MS. KING:  Mr. Clarens?   

  MR. CLARENS:  Yes. 

  MS. KING:  Could he build over the -- 

could he build up the back of his property without 

invading the rear yard and still be within matter of 

right?  If he has got something on the ground floor, 

can he build up above it without having to go 

through all of this? 

  MR. CLARENS:  No, you cannot extend a 

nonconformity  If he has a nonconforming property 

that precedes the regulation and is nonconforming as 

a result of the regulation -- 

  MS. KING:  He can't go up above --  

  MR. CLARENS:  You cannot increase a 

nonconformity.  Now if it is lot occupancy and he is 

already occupying a part of the lot, what he cannot 

do is increase the nonconformity.  Which means that 

as far as lot occupancy, I am not sure how the Board 

has acted before and I can't recall if increasing -- 

obviously, the lot occupancy is not increased if it 

is already there, but you are increasing the 

nonconformity.  You are using the nonconformity to 

create an advantage which might create an unfairness 
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to the rest of the properties in the area.  You can 

definitely not increase the floor area ratio.  You 

cannot increase any nonconformity. 

  MS. KING:  Yes. 

  MR. AYODEJI:  Excuse me.  When you say 

nonconformity, are you talking nonconforming use or 

nonconforming lot?  What are you referring to there? 

  MR. CLARENS:  Areas.  We are not talking 

about use.  The use -- we are not dealing with the 

use area. 

  MS. KING:  The footprint of your 

building may be in excess of 60 percent, in which 

case that means -- I mean, it doesn't mean that 

you've got to tear down the back of your building, 

it just simply means that a nonconformity exists 

because of the footprint of your building.  But we 

don't have proper computation. 

  CHAIRPERSON REID:  Right. 

  MS. KING:  It may exceed the allowable 

amount.  But my problem, colleagues, is that we are 

talking about Georgia Avenue and it is in the 

interest of the District of Columbia to do good 

things to develop that commercial corridor.  So I 

wish there was some way that we could arrive at some 

solution that would help Mr. Ayodeji.   

  CHAIRPERSON REID:  Mr. Ayodeji, still 
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Mr. Clarens has stated on the record that he does 

not feel that you have met your first burden of 

proof and that is in regard to there being something 

unusual or unique about this property.  And even 

though we looked at it and said it looks like it is 

irregularly shaped and there is a shallowness, he is 

not satisfied with that as meeting the first test.  

And the second test is the practical difficulty, 

which you still have not addressed, and then we 

haven't even gotten to adverse impact as to whether 

or not you have had any complaints about your 

application or if you've had anyone who has a 

building around there or lives around there who in 

any way has stated to you that they were not pleased 

with your application or your having an addition put 

on that building to your knowledge. 

  MS. KING:  I believe this lady is 

appearing in opposition. 

  CHAIRPERSON REID:  I know she is.  I see 

her.  But I mean other than her.   

  MR. AYODEJI:  Since I have been dealing 

for these past over five years, I never had a single 

negative impact to the public or to anybody in 

particular.  I have been there serving the community 

and none of anything that is negative has come to my 

area in that building. 
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  CHAIRPERSON REID:  Okay.  And to your 

knowledge, if in fact this particular relief that 

you are requesting were granted, then would that 

have any impact on increased traffic or parking or 

noise or in any way cause some disruption to the 

community or the other businesses immediately around 

you? 

  MR. AYODEJI:  I studied that aspect also 

and it did not have any negative impact in reference 

to parking or the traffic in that area.  It is 

basically going to be the same usage.  It is only a 

matter of upgrading the building.  The number of 

people who come in there, they never had a parking 

problem.  They never had any kind of problem in my 

property there since I have been working here. 

  MR. FOUSHEE:  If we can stay on that 

point for just a moment about parking and traffic to 

help clarify this a little bit.  Can you give us 

some indication as to when you are busiest -- the 

certain times of the day or on the weekends?  And 

also the traffic in the surrounding area, when that 

is at its peak, and is there a convergence of the 

two.  Or are your peak periods different than say 

the surrounding --- the traffic in that general 

area? 

  MR. AYODEJI:  Right there, I do not have 
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no peak period.  I work Monday through Sunday.  

Basically, I work for D.C. -- I work for HUD and the 

Department of Veteran Affairs.  A whole bunch of my 

clientele, they ride up or take the bus or get a 

ride.  They just come to my building and stay about 

30 minutes or maximum one hour and we are on the 

street.  We do not stay in this building or the lot.  

We come there and take some information and we go on 

the street.  So there wasn't any kind of parking 

problem in that area. 

  CHAIRPERSON REID:  So there is plenty of 

parking on the street? 

  MR. AYODEJI:  There is plenty of parking 

no the street -- on the four sides.  We have it on 

Kennedy and we have it on Georgia Avenue. 

  CHAIRPERSON REID:  What about an 

addition which would expand your business and which 

obviously would bring about increased activity?  Do 

you feel there is ample parking to be able to absorb 

that additional parking that would come as a result 

of more people coming to your business? 

  MR. AYODEJI:  Like I said, unless there 

is somebody coming with a limousine there.  But for 

right now, there is nobody having a parking problem.  

They take the bus --   

  CHAIRPERSON REID:  No, right now  But we 
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are talking about if in fact you are granted the 

extension, then that is the whole idea is to 

increase your business activity.  So obviously there 

would be more traffic and there would be more people 

coming. And the question is would you be able to 

absorb that additional activity -- would the parking 

there be adequate enough to absorb the additional 

activity? 

  MR. AYODEJI:  That is true.  It would be 

adequate.  Because on Kennedy Street there or on 

Georgia Avenue, there is space to park for two hours 

without a penalty, and right now we have a whole 

bunch of open spaces, open meters and open areas for 

people to park on both sides of Georgia Avenue and 

on Kennedy Streets. 

  MS. KING:  Is there commercial parking 

in the neighborhood?  Are there parking lots or 

garages in the neighborhood? 

  MR. AYODEJI:  They do have one at the 

back of -- one block from mine there.  There is one 

right there.   

  MS. KING:  My eyes are too old.  Does 

that not say  parking? 

  CHAIRPERSON REID:  Yes.   

  MS. KING:  So half a block aware there 

appears to be -- from what we see between the alley 
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between Jefferson and Kennedy, there appears to be a 

parking lot.  Is that correct? 

  MR. AYODEJI:  There is one right there, 

yes. 

  MS. KING:  So that your -- now, is that 

used exclusively -- I mean, can anybody just drive 

in and park -- I mean pay to park there and so forth 

or is it for the use of some specific building? 

  MR. AYODEJI:  No.  You can park in and 

out there without no penalty.  I was in the process 

of purchasing that lot.  It is empty.  I know the 

owner and I am working on purchasing it.  It is an 

open lot for the public. 

  MS. KING:  Okay. 

  CHAIRPERSON REID:  Okay.  I am going to 

move -- unless the Board members have any other 

questions, we are going to move to the other parts 

of this case.  But I will ask you one more time, 

since for my satisfaction it has not been answered 

and this is something that we are certainly going to 

weigh in the deliberations with regard to whether or 

not you will be granted this relief, and that is the 

practical difficulty aspect.  And let me also 

caution you before you answer that the answer you 

gave before is not adequate.   

  MR. AYODEJI:  One of them was that I was 
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trying to make sure that no negative loitering in 

that area, apart from creating the economic activity 

for the Georgia Avenue corridor.  My building is -- 

  CHAIRPERSON REID:  No, no.  We are 

speaking of practical difficulty.  You have to be 

able to demonstrate that there is a practical 

difficulty that would prevent you from complying 

with the existing matter of right regulations.  That 

is what -- this is the area in which you are now 

deficient. 

  MR. AYODEJI:  Like I said, it is an 

allowable usage including the floor area issue and 

the lot usage.  I checked into my code before I did 

this kind of proposal and all those things were 

allowed.  One of the difficulties, like I was 

saying, is if I do not have this excess square 

footage, I will not be able to service the people 

that I was serving because of the irregulatory on my 

building lot. So that takes a whole bunch of the 

usage.  Right from the time it was designed and 

built, I have about 10 feet in the front and going 

towards the back is about 6 feet.  So there is no 

way I can use that amount of square footage for any 

kind of usage.  So that is why I was trying to 

request for the addition to help accommodate and 

make it look like an office space. 
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  CHAIRPERSON REID:  Okay.  Are there any 

other questions? 

  MR. CLARENS:  Yes, I would like to ask a 

few questions to clarify the record on the notes and 

computations.  How large is your lot area, do you 

know?  Can you look it up or do you have somewhere 

where it is written? 

  MR. AYODEJI:  The front is about --  

  MR. CLARENS:  No, no, no, the lot area 

of your lot. 

  MR. AYODEJI:  The square footage?  The 

square footage is about --   

  MR. CLARENS:  No, I don't mean an about.  

I mean an exact number. 

  MR. CLARENS:  It is 3,000 including the 

open space. 

  MR. CLARENS:  Well, that is not what the 

notes and computations say.  It is says it is 2,388 

square feet.  Is that correct? 

  MR. AYODEJI:  That is correct, yes. 

  MR. CLARENS:  And how large is your 

building?  How much of that does your building 

occupy? 

  MR. AYODEJI:  The building occupies 

about 1,300. 

  MR. CLARENS:  About 1,300.  And you are 
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going to build almost to the full size of the lot? 

  MR. AYODEJI:  Of the lot, that is true. 

  MR. CLARENS:  But the variance you are 

asking is not from lot occupancy and the notes and 

computations are incorrect because it says lot 

occupancy 40 percent.  40 percent is neither the 

allowed nor the existing.  So the existing, assuming 

that it is 100 percent lot occupancy if it is a 

commercial use, it would be the full 2,300 or 2,388.  

The floor area ratio, however, for commercial use is 

established at 1.5.  And that is the one that you 

are in fact doubling.  So you are asking us to give 

you a variance to a 3.0 floor area ratio.   

  MR. AYODEJI:  That is true.  Because of 

this building being a corner lot, the uniqueness of 

this particular lot. 

  MR. CLARENS:  What is the unique -- was 

it unique in the sense -- 

  MR. AYODEJI:  It is a corner lot.  

Whichever angle you look into it, it does not 

obstruct the traffic.  It does not obstruct the view 

of anybody. 

  MR. CLARENS:  No, it has nothing to do 

with what it doesn't do.  It has to do with how is 

it that the fact that it is a corner lot and that it 

is slightly irregular prevent you from using the 
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building for what the zoning regulations allow you 

to use it for, which is a commercial use up to 1.5 

floor area ratio?  That is the question that you 

need to answer to this Board and without which the 

Board cannot grant the variance. 

  MR. AYODEJI:  Because the Zoning 

Adjustment knew from the beginning that the way it 

was designed and regulated, it was not -- it was 

designed up to the level that I am using it for 

right now.  The way it was built in those days, 

there is not way they can use it up to the efficient 

usage. 

  MR. CLARENS:  Well, you see that is an 

issue that is not before this Board.  That is an 

issue that has to go to the Zoning Commission.  That 

is not an issue -- you are talking about the zoning 

regulations and they are what they are.  This Board 

doesn't have the authority to change what the zoning 

regulations are.  They can grant you a variance from 

the zoning regulations if you met the burden of 

proof, but that is all.  We cannot change the zoning 

regulations.  They are what they are.  They allow 

you 1.5 and you already have more than 1.5 floor 

area ratio.  Okay.  I am clear on that. 

  So there are three variances you are 

asking for -- the floor area ratio, the number of 
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parking spaces which you are eliminating, and the 

rear  yard, correct? 

  MR. AYODEJI:  Yes, that is correct. 

  MR. CLARENS:  That is right.  And they 

are all predicated on something special about your 

property, which I have not seen, that creates a 

practical difficulty for you to use it.  You can use 

it for what the zoning regulations allow.  You can 

have -- in fact you do have presently an office 

there.  So you can use it for what it is.  So why 

should we grant you any additional thing that we 

shouldn't then grant anybody else up and down 

Georgia Avenue.  And if we have to grant the same 

thing to every corner lot on Georgia Avenue, we are 

doing rezoning, and this Board doesn't have that 

authority. 

  MR. AYODEJI:  I am not requesting for 

anything that is not practical in this particular 

lot.  It is what is allowed for the benefit of the 

public.  That is what I am asking for. 

  MR. CLARENS:  All right.  That is all, 

Madam Chair. 

  CHAIRPERSON REID:  The front part of 

your building faces Kennedy Street, correct? 

  MR. AYODEJI:  It faces Kennedy Street, 

yes. 
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  CHAIRPERSON REID:  Okay.  And is there 

something about the shape of that particular lot 

that in some way impairs the use of that particular 

lot? 

  MR. AYODEJI:  It is okay on Kennedy 

Street.  It is on Georgia Avenue that I am having 

the problem -- on the Georgia Avenue side.  The 

Kennedy Street is parking and I don't have any 

problem with that.  I am retaining the same square 

footage, the same length, the same everything.   

  CHAIRPERSON REID:  Okay.  All right.  

Are there any more questions?  Then we will move to 

the -- well, first let me find out about this 

witness.  Were you -- excuse me one second, were you 

requesting party status?  Come forward, please.  

Come to the microphone, please.  Were you requesting 

party status? 

  MS. TAYLOR:  I don't understand party 

status. 

  CHAIRPERSON REID:  Where do you live? 

  MS. TAYLOR:  I live on the corner of 

Kennedy. 

  CHAIRPERSON REID:  So you are an 

abutter.  You live right next to the property? 

  MS. TAYLOR:  Yes. 

  CHAIRPERSON REID:  Well, party status is 
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a status granted to people who live within 200 feet 

or very close to the property who would be affected 

by the property, and who would have the right to 

cross examine the applicant and also to receive any 

notices or communication regarding this particular 

case.  Would you like that status? 

  MS. TAYLOR:  Yes. 

  CHAIRPERSON REID:  Turn the microphone 

on and give your name and address.  Now would you 

like to cross examine the applicant?  Do you have 

any questions to ask him based on his testimony -- 

only on his testimony today? 

  MS. TAYLOR:  Only on his testimony.  I 

would like to understand -- I think I understand.   

  CHAIRPERSON REID:  Give your name and 

number first. 

  MS. TAYLOR:  My name is Shirley Taylor, 

1206 Kennedy Street, N.W. 

  CHAIRPERSON REID:  Okay.  You can now 

question him.   

  MS. TAYLOR:  I would just like to 

understand exactly.  You intend to not do anything 

to the Kennedy Street side?  Just to the Georgia 

Avenue side? 

  MR. AYODEJI:  What I am going to -- on 

the Kennedy Avenue side, like my walkway, I am going 
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to redo that.  Like the porch, I am going to redo 

it.  And the bricks, I am going to repaint it to 

conform with the proposed work that I am going to 

do. 

  MS. TAYLOR:  But the building will take 

place on Georgia Avenue? 

  MR. AYODEJI:  It will take place on 

Georgia Avenue. 

  MS. TAYLOR:  Okay. 

  MS. KING:  You are doing no building at 

all on the Kennedy Street side?  Is that what you 

are saying? 

  MR. AYODEJI:  On the Kennedy Street 

side, I already occupy what is allowed there.  I 

will not extend it. 

  MS. KING:  And did you say you were 

rebuilding the front porch? 

  MR. AYODEJI:  Yes, I will redo the front 

porch, the steps -- I will redo that.  And I will 

redo my grass to make it look presentable -- to be 

okay.   

  CHAIRPERSON REID:  Any other questions? 

  MS. TAYLOR:  No, I don't.   

  CHAIRPERSON REID:  Okay.  Thank you.   

  MS. TAYLOR:  The only thing I get to do 

is ask questions? 
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  CHAIRPERSON REID:  At this point.  You 

will have an opportunity to testify. 

  MS. TAYLOR:  Thank you. 

  CHAIRPERSON REID:  All right, sir.  That 

is the end of your particular -- the applicant's 

segment.  We will have you come back at the end to 

give closing remarks. 

  MR. AYODEJI:  After -- are you going for 

mediation or whatever? 

  CHAIRPERSON REID:  No.  We have 

different segments of this particular -- remember 

when I read initially?  You have your report or your 

application 

-- you make your case.  The applicant makes the case 

and then we have Government reports, the ANC, the 

opposition, and people in support.  And then you can 

come back and give your closing remarks at the end.  

It should be within just a few minutes because we 

don't really have too many people here for this 

particular case.   

  MR. AYODEJI:  Thank you. 

  CHAIRPERSON REID:  Government reports, I 

don't think we had any for this particular case.  

And the ANC -- we did not have a report from the ANC 

that I know of.  Is there anyone from the ANC here 

today?  Okay.  Seeing none, we move now to persons 
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and parties in support of this application.  Persons 

or parties in opposition?  You may now come up.  All 

right, give your name and number again. 

  MS. TAYLOR:  Shirley Taylor, 1206 

Kennedy Street. 

  CHAIRPERSON REID:  Name and address I 

mean.  All right.  You may proceed. 

  MS. TAYLOR:  I don't have a problem with 

most of the changes that Mr. Ayodeji would like to 

make to the building.  Improvements are always 

welcome.  I do have some concerns about adding on 

and building his business.  Unfortunately, he may be 

unaware, but there is a problem with parking.  I 

come home on many occasions, as do my neighbors, and 

we aren't able to park on Kennedy Street or Georgia 

Avenue.  And as shown on the plans, there is a 

parking lot, but it is not conducive to parking. 

  CHAIRPERSON REID:  What do you mean by 

that? 

  MS. TAYLOR:  You basically can't park 

there.  It is -- 

  CHAIRPERSON REID:  Is it cluttered or is 

it --  

  MS. TAYLOR:  No, I have had it cleaned 

on several occasions.  And that is another thing 

that Mr. Ayodeji doesn't take the best care of the 
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property.  We have invited him to neighborhood 

meetings and we have had neighborhood clean-ups, and 

again he doesn't live at the residence, so they 

don't take part in those activities.  When I say it 

is not conducive to parking, right now it is not 

level and it is -- there are weeds and bushes, so it 

would take some work.  And it is small.  It is -- 

  MS. KING:  Is this the parking lot that 

faces on Kennedy Street or the parking lot that 

faces on Jefferson or both? 

  MS. TAYLOR:  The parking lot that is 

between -- although there is a parking lot next to 

our houses, so I guess it does face Kennedy. 

  MS. KING:  Okay.  And that is the one 

that is overgrown and can't really be used? 

  MS. TAYLOR:  No -- yes.  That is all I 

wanted to -- the issue was the parking as far as I 

was concerned. 

  CHAIRPERSON REID:  As far as you are 

concerned?   

  MS. TAYLOR:  Yes. 

  CHAIRPERSON REID:  That was the only 

issue you had? 

  MS. TAYLOR:  Yes. 

  CHAIRPERSON REID:  Mr. Foushee, do you 

have any questions?   
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  MR. AYODEJI:  If I may ask --  

  CHAIRPERSON REID:  No -- just one 

second.  Ms. King, do you have any questions? 

  MS. KING:  No further questions. 

  CHAIRPERSON REID:  Okay.  Now, sir, you 

may come up and you can cross examine her.   

  MR. AYODEJI:  If I may ask you, at what 

time of the day do you have these parking problems? 

  MS. TAYLOR:  At different times of the 

day.  It is not only in the evening. 

  MR. AYODEJI:  What days of the week or 

how many days in the week do you have these 

problems? 

  MS. TAYLOR:  Oh, my goodness.  It 

varies. 

  MR. AYODEJI:  Okay.  If I may --  

  MS. TAYLOR:  It is just -- I guess it 

may be with your peak times when your people are in 

the office.  And unfortunately it is not just me.  

The people directly across the street from me 

occasionally have problems parking also. 

  MR. AYODEJI:  If I may ask, the kind of 

parking problem we are having, do you know if these 

cars are from my office or people selling drugs -- 

people hanging around the neighborhood there?  

Because I saw a whole bunch of these cars parked in 
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front of my office and they will be there for three 

hours. 

  CHAIRPERSON REID:  You can only ask her. 

  MR. AYODEJI:  Okay.  Do you know if 

these cars that were parked for you not to have a 

place to park are from my office or from the outside 

people? 

  MS. TAYLOR:  Normally what I see are the 

cars for your office.  If there is a drug problem, I 

am not aware of it. 

  MR. AYODEJI:  What I meant by --  

  CHAIRPERSON REID:  Ask -- you must ask 

questions based on her testimony. 

  MR. AYODEJI:  Okay.  These cars that 

were parked on Kennedy and Georgia Avenue, do you 

know that they were cars coming to my office or cars 

parked there and going about their own business on 

the street? 

  MS. TAYLOR:  Yes.  Usually when there is 

a problem, I notice that the cars are for your 

office.  You have had people to even park on the 

sidewalk. 

  MR. AYODEJI:  Do you see people parked 

in this particular area for five hours or six hours 

or two days or three days without moving their cars?  

Have you seen that before? 
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  MS. TAYLOR:  No. 

  MR. AYODEJI:  Did you see me writing 

notes on some of the cars that these cars should be 

moved or parked right and if not I will call the 

police? 

  MS. TAYLOR:  No. 

  MR. AYODEJI:  I did that on several 

occasions. 

  MS. TAYLOR:  Oh, thank you. 

  MR. AYODEJI:  Cars parked from --  

  CHAIRPERSON REID:  Are you testifying? 

  MR. AYODEJI:  Okay.   

  CHAIRPERSON REID:  You may address that 

in your closing remarks, sir.   

  MR. AYODEJI:  Okay.   

  CHAIRPERSON REID:  Do you have any other 

questions to ask? 

  MR. AYODEJI:  You said that you have had 

these parking problems.  Is it on the whole of 

Kennedy Street and Georgia Avenue or right in front 

of your own residence? 

  MS. TAYLOR:  Normally on Kennedy Street.  

I try not to park on Georgia Avenue. 

  MR. AYODEJI:  Did you check before if 

there would be any open spaces for you to park on 

Georgia Avenue? 
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  MS. TAYLOR:  Oh, yes.  I have often had 

to park in that parking lot directly behind your 

house closest to Jefferson Street.   

  MR. AYODEJI:  So in reality, if you 

couldn't find a parking space right in front of your 

building, if you drive or walk for about 30 yards, 

you would definitely find a parking space, is that 

correct? 

  MS. TAYLOR:  Not on Kennedy and not on 

Georgia.  I have often not been able to find a space 

on Kennedy or Georgia.  I don't have a problem 

parking up the block.  But I do have a problem when 

I have to park on another street, and that has 

happened occasionally. 

  MR. AYODEJI:  Do you know the hours of 

my operation to see if when you say that you have 

had some problems in the evening if I was still in 

the office or had already left? What time of the day 

do you normally have these parking problems? 

  MS. TAYLOR:  I usually get home from 

work between 5:30 and 6:00.  Of course there are 

days when I am off work or whatever.  No, I don't 

know your hours of operation, but I have had 

problems at different times of the day.  Now during 

the day, it is a lot easier to find a space on 

Kennedy.  Normally the problem is in the evening.  
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Because like you say, your people do come and go. 

  CHAIRPERSON REID:  Okay.  We don't want 

to prolong this cross examination.  Basically you 

wanted to ascertain what the tenure of her 

particular parking issues were, and I think she has 

addressed that for you. 

  MR. AYODEJI:  Okay. 

  CHAIRPERSON REID:  So unless there is 

something really pertinent --  

  MR. AYODEJI:  No, no.  That is it. 

  CHAIRPERSON REID:  Okay.  All right.  

Thank you. 

  MR. AYODEJI:  Thank you. 

  CHAIRPERSON REID:  Thank you.  You come 

back because you have closing remarks.  Come up now 

and do your closing remarks. 

  MR. AYODEJI:  You want me to come back 

there? 

  CHAIRPERSON REID:  Please.  We are 

trying to get clarification on you brought up that 

you were having problems on Georgia Avenue.  Not on 

Kennedy Street.  But your problems were on Georgia 

Avenue.  So could you clarify that?  Could you speak 

to that, please? 

  MR. AYODEJI:  The problem I am having on 

Georgia Avenue is because of this little space that 
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is attached to my building. 

  CHAIRPERSON REID:  This what space? 

  MR. AYODEJI:  The open space behind my 

building. 

  CHAIRPERSON REID:  Okay. 

  MR. AYODEJI:  It encourages people from 

the street to go -- 

  CHAIRPERSON REID:  Oh, I see.  Still 

your problem is with the drug trafficking or the 

loitering.  That is what the problem is? 

  MR. AYODEJI:  That is correct. 

  CHAIRPERSON REID:  Okay.  All right.  Go 

ahead with your closing remarks. 

  MR. AYODEJI:  My name is Francis, and I 

am requesting the Board to look into my application 

because I am doing this for the best of the 

community and I am asking to construct this addition 

in order for me to reduce the drug trafficking.  

Because the police came to my property on a couple 

of occasions to take pictures and to take 

photographs from on top of my building, which nobody 

knew.  I am requesting -- I do not want any kind of 

negative activities to continue in my neighborhood, 

and I am requesting for this extension so that I can 

continue with it.  Like I said, it is going to be 

for the benefit of the Georgia Avenue corridor and 
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for the neighborhood in general.  What I am doing is 

going to be a positive impact -- a positive impact 

on the community.  And basically I am just 

requesting for this extension to be granted by the 

panel. 

  MS. KING:  Could I ask a question, Madam 

Chair? 

  CHAIRPERSON REID:  Sure. 

  MS. KING:  Sir, how many people work in 

your employment now or in your building?  Not just 

employed by you, but how many people work in the 

building now? 

  MR. AYODEJI:  15. 

  MS. KING:  15 people? 

  MR. AYODEJI:  Yes. 

  MS. KING:  In your real estate business 

or your real estate business and the grocery store 

or the store? 

  MR. AYODEJI:  Those that I do have that 

are licensed in my offices, there are 15. 

  MS. KING:  15 people in your office.  

  MR. AYODEJI:  In my office.  The grocery 

is two people. 

  MS. KING:  Okay.  And if you were to 

double the size of your building, how many people 

would be employed in your building? 
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  MR. AYODEJI:  I am going to -- most of 

them -- it will reduce.  What I am doing -- what I 

was doing is to reduce the number of people.  But to 

be efficient and not part-time.  Most of the people 

I have there right now, they just work -- some of 

them work in this building here.   

  MS. KING:  Thank you.   

  CHAIRPERSON REID:  You said that the 

extension which would allow you to increase your 

business activity would result in your having fewer 

employees or fewer agents?  Fewer than the 15 that 

you have there now? 

  MR. AYODEJI:  Yes, I have 15 people, but 

they are all not full time. 

  CHAIRPERSON REID:  I understand that. 

  MR. AYODEJI:  Some of them are part-

time. 

  CHAIRPERSON REID:  There would be no 

increase?   

  MS. KING:  He said there would be a 

reduction. 

  CHAIRPERSON REID:  How could you have a 

reduction with increased -- with expansion? 

  MR. AYODEJI:  I am not going to increase 

the number of people.  Two people can work in a real 

estate office and be very, very efficient.  So I am 
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not looking for the number of people that work in 

there.  If people can come and come with their 

customers and be able to do consultation and do 

whatever they have to do there. 

  CHAIRPERSON REID:  Okay.  All right.  I 

would think that -- I don't know how the other Board 

members feel, but I think that this would be 

something to be discussed at our next meeting.  Not 

unless you feel strongly about this position today. 

  MS. KING:  With all the good will in the 

world, I don't feel he has met his burden of proof.  

And I think that there --  

  CHAIRPERSON REID:  Would you like to 

dispose of it today?  Do you want to make a motion? 

  MS. KING:  I would be happy to dispose 

of it today.   

  CHAIRPERSON REID:  Okay.  Your pleasure? 

  MS. KING:  Unless you --  

  MR. CLARENS:  If that is a motion, Madam 

Chairperson, I would second that. 

  MS. KING:  Okay.  I feel that he has not 

met the burden of proof on extraordinary 

circumstances, unusual difficulty, or the fact that 

the change would not bring disruption to --  

  CHAIRPERSON REID:  Adverse impact? 

  MS. KING:  Adverse impact to the 



 

NEAL R. GROSS 
COURT REPORTERS AND TRANSCRIBERS 

1323 RHODE ISLAND AVE., N.W. 
(202) 234-4433 WASHINGTON, D.C.  20005-3701 (202) 234-4433 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

neighborhood.  He is asking for a variance from the 

three parking spaces, which if he has 15 people 

working in his office seems to be a minimum and 

there is no way that he can provide it.  So I really 

think  

-- although I am strongly in favor of development 

along the Georgia Avenue corridor, that in this 

particular case he has not met his burden of proof. 

  CHAIRPERSON REID:  Any further 

discussion?  Seeing none, all in favor?   

  ALL BOARD MEMBERS:  Aye. 

  CHAIRPERSON REID:  Opposed?   

  MS. ROSE:  The staff would record the 

vote as four to zero with Ms. King, Mr. Clarens, Mr. 

Foushee, and Ms. Reid to deny the application. 

  MR. AYODEJI:  So you denied the 

application right now? 

  CHAIRPERSON REID:  Yes.  We disposed of 

it. 

  MR. AYODEJI:  Will it be all or just a 

part? 

  CHAIRPERSON REID:  All. 

  MR. CLARENS:  Refer him to the staff. 

  CHAIRPERSON REID:  All.   

  CHAIRPERSON REID:  What you can do is 

you can talk to some members of the Zoning Office 
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staff to determine what or how to proceed at this 

point if you wish to.  Other than that then this is 

just a done deal. 

  MR. AYODEJI:  So what -- so check into 

who?   

  CHAIRPERSON REID:  Yes, with the Zoning 

Office staff. 

  MR. AYODEJI:  The Zoning Office staff? 

  CHAIRPERSON REID:  Yes. 

  MR. AYODEJI:  This one here or the one 

on 614? 

  CHAIRPERSON REID:  The one here. 

  MS. PRUITT-WILLIAMS:  Excuse me, sir.  

If you could come in and talk to Tracy Rose.  She is 

the project manager on this particular case and she 

will let you know what is happening.  When the order 

will be -- approximate dates and let you know what 

the status is and what is the process.   

  MR. AYODEJI:  Okay.  Do I come to the 

same room to see that person? 

  MS. PRUITT-WILLIAMS:  Yes.  You can call  

-- you can actually call on the phone if it is 

easier. 

  CHAIRPERSON REID:  Thank you. 

  MR. AYODEJI:  Okay, thank you. 

  CHAIRPERSON REID:  Next case, please? 
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  MS. ROSE:  The next case is application 

16354 of Mount Calvary Holy Church of Deliverance 

pursuant to 11 DCMR 3108.1 for a special exception 

under subsection 205.1 to establish a child 

development center for 30 children, infant to 5 

years, and three staff on the basement floor in an 

R-1-B district at premises 5900 Chillum Place, N.E., 

square 3715, lot 30.  Would all persons planning to 

testify in this application please rise to take the 

oath? 

  (WHEREUPON, THE WITNESSES WERE SWORN.) 

  MS. ROSE:  Would the applicant please 

come forward? 

  CHAIRPERSON REID:  Is there anyone here 

in opposition to this case?   

  MR. BROCKINGTON:  Yes, good morning.  

  CHAIRPERSON REID:  Good morning. 

  MR. BROCKINGTON:  My name is Emerson 

Brockington.  My home address is 7929 14th Street, 

N.E., Washington, D.C. 20012. 

  CHAIRPERSON REID:  Mr. Brockington, 

having read through the material that you have 

submitted in this case, we feel that this is one 

that could be expedited in that you are not facing 

any opposition.  So, therefore, we would ask that 

you hit the salient points of your case and we can 
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probably dispose of this case very easily today. 

  MR. BROCKINGTON:  Okay. 

  CHAIRPERSON REID:  Just address the 

zoning issues, especially Section 205.  Tell us a 

little bit about the background of your child 

development center and show us how you are in 

compliance with Section 205, and be prepared to 

answer any questions. 

  MR. BROCKINGTON:  Yes, Madam Chairman.  

The Mount Calvary Church of Deliverance has 

requested a special exemption under Section 205 to 

establish a child development center for 30 children 

ages zero through 5 and three staff members.  The 

location of our facility is 5900 Chillum Place, 

N.E., square 30-715, lot 30.   

  The purpose for this child development 

center is to provide a Christian environment for the 

members of our church and also other neighborhood 

children and so forth.  The children's center is -- 

the closest facility that is in our area is on 

Kansas Avenue.  There is another child development 

center.   It is over 1,000 feet away from ours.  And 

currently they are full.  At this point, we have a 

need in our church for lots of babies there.  Some 

of the parents have asked if we could open up a 

child development center, so that is what we intend 
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to try to do to accommodate these persons. 

  The Calvary Church will meet all of the 

code and licensing requirements by the licensing 

board office.  The drop-off and pick-up area for 

this facility will take place on the Church's 

property.  We are about 200 feet off of New 

Hampshire Avenue and there are 20 parking spaces for 

the Church now, and these spaces will be used for 

staff and for persons to turn around and drop their 

children off. We also have a play area that will be 

located at the west end of the Church on the 

Church's grounds.  And as far as I know, there are 

no special requirements known for special screening. 

  We are located in such a position behind 

the Church.  There is the Metro plus a train.  The 

train -- I am not sure which company -- but it is 

double back there.  So having to screen for noise or 

any of those things, we don't have to worry about 

that.  The trains will make more noise than the 

children. 

  MS. KING:  Not necessarily.  I don't 

know what children you know.   

  MR. BROCKINGTON:  But the center is not 

located within the confounds of another center no 

more than 1,000 feet a way.  In reference to this 

application, there is no one from the Office of 
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Planning or the Department of Public Works who has 

contacted us to say anything any different. 

  The ANC, Mr. Vinney Taylor, was first 

contacted on May 4 verbally.  I called him by phone 

once we started this process and told him of our 

special exception we were asking for.  And he said 

until he received materials from -- he would get a 

letter once we made the application and from that 

time to this, we have not heard from him.  We have 

also sent him a copy of the letter that we have also 

placed in this office, and there has been no contact 

from the ANC or anyone for that purpose. 

  The center's hours will be from 6:00 

a.m. until 6:00 p.m. Monday through Friday.  That 

sort of wraps it up.  Our Church has been there for 

about 15 years.  We built it originally.  There was 

a dump before we moved there, but we in turn built 

the original church in 19 -- it has been there about 

15 years.  So that is about it. 

  MR. FOUSHEE:  Excuse me, when you spoke 

with Mr. Taylor, I believe of the ANC --  

  MR. BROCKINGTON:  Vinney -- pardon? 

  CHAIRPERSON REID:  I am giving him some 

information.  Were you looking for something in your 

notes? 

  MR. BROCKINGTON:  I was only saying when 
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we had notified Vinney Taylor. 

  CHAIRPERSON REID:  Okay. 

  MR. FOUSHEE:  When you spoke with him, 

do you recall if he raised any questions or concerns 

at that time?  And if so, what your response or 

responses might have been? 

  MR. BROCKINGTON:  His response to us 

once we notified him that once he received 

notification I suppose from your office, then he 

would know what our application really was saying 

and he would get back to us.  

  MR. FOUSHEE:  So to your knowledge 

during that conversation, you don't recall that he 

raised any questions or concerns about the project? 

  MR. BROCKINGTON:  No.  Only that he knew 

exactly where the church was located and that he was 

well aware of the area.  But no negative feedback as 

far as his objection to it. 

  CHAIRPERSON REID:  Mr. Brockington, my 

questions pertain to the play area.  You specified 

within your submission that your play area is on the 

west side.  How large is that play area?  And I 

didn't see in the pictures -- or do you have 

pictures that indicate where that play area was?  

Okay, I see the west side.  How large is that play 

area? 
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  MR. BROCKINGTON:  That play area is 

approximately 40 x 40. 

  CHAIRPERSON REID:  Okay.  And what is 

the ground surface? 

  MR. BROCKINGTON:  Right now we have CR-6 

there because we used it for parking.  Now that is 

not counted as part of the parking spaces.  But 

because it was space that was there, we just put the 

CR-6 there.  Because if you don't put something on 

top of the hard ground there, it is clay-like. So we 

used the CR-6 to sort of stabilize that.  Our 

intentions for the play area is to remove and go 

down far enough to put a topsoil in that area and 

enclose it with necessary borders to make sure that 

they have a soft area for the children to play in. 

  CHAIRPERSON REID:  What kind of -- when 

you say soft area, you mean -- you are going to get 

top soil and what -- like sod? 

  MR. BROCKINGTON:  Topsoil and then -- 

  CHAIRPERSON REID:  What? 

  MR. BROCKINGTON:  There is a mulch-type.  

That is not the same kind that is used that has the 

smell to it, but it is chopped up wood that can be 

used for a play area. 

  CHAIRPERSON REID:  That doesn't sound to 

me like the kind of material that I would like my 
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child to play in. 

  MR. BROCKINGTON:  One second, please. 

Okay, it is called shredded mulch, and it is used in 

play areas.  We have essentially started the 

process.    CHAIRPERSON REID:  Shredded 

mulch.  I am not familiar with this. 

  MS. KING:  Does this comply with the 

requirements of the Department of Consumer and 

Regulatory Affairs and the Department of Human 

Services for a play area of this sort?  The 

gentleman behind you is nodding, so I presume it 

does. 

  MR. BROCKINGTON:  Yes. 

  CHAIRPERSON REID:  That is in 

compliance?  Well, okay. I am just not familiar with 

it.  Mulch and shredded mulch doesn't sound to me 

like the kind of material that would be conducive to 

a nice area for children to play in. However, if in 

fact it is, I have no problem with it.  And my other 

question was the parking -- you have 20 parking 

spaces, correct? 

  MR. BROCKINGTON:  Yes. 

  CHAIRPERSON REID:  And that is on the -- 

which side? 

  MR. BROCKINGTON:  That is in front of 

the building.  East --  
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  CHAIRPERSON REID:  Oh, okay.  I see it.  

All right.  So this is away from the play area. 

  MR. BROCKINGTON:  Yes. 

  CHAIRPERSON REID:  And my last question 

is in regard to pick-up and delivery.  That is going 

to be done on the parking lot? 

  MR. BROCKINGTON:  Yes. 

  CHAIRPERSON REID:  Okay.  Can you talk 

to me about how that is going to be handled? 

  MR. BROCKINGTON:  We have an existing 

rail and because people would come on the lot, we 

have gates there.  After you open the gates about 30 

feet, they will come in and you can make a complete 

circle on the parking lot and it does not have any 

impact on New Hampshire Avenue.  So they can come 

right in there.  There is as much as an alley length 

for them to come and turn around and go back out.  

They will have no impact on the traffic that comes 

off of -- and the parents will drop them off at the 

west end of the building.  A teacher will receive 

them and there will be always eye contact making 

sure that the child, once they leave the car, they 

will be in the hands of a caretaker. 

  CHAIRPERSON REID:  Okay.  That was my 

main concern that there will be some responsible 

adult there to receive the children and to see that 
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they get into the cars. 

  MR. BROCKINGTON:  Yes, ma'am. 

  CHAIRPERSON REID:  Because your ages are 

zero to five.   

  MR. BROCKINGTON:  Yes. 

  CHAIRPERSON REID:  So I am glad to know 

that you do have that taken care of.  Mr. Clarens? 

  MR. CLARENS:  A couple of questions.  

Reverend Brockington, are the children going to be 

fed? 

  MR. BROCKINGTON:  Yes. 

  MR. CLARENS:  Is this an existing 

facility to cook within the church or are the meals 

going to be brought in and just warmed?  What kind 

of feeding system? 

  MR. BROCKINGTON:  No, we plan to have a 

certified dietician on the premises.  We have an 

existing commercial kitchen there now and the meals 

will be prepared on the premises. 

  MR. CLARENS:  Where is, then, the trash 

that is generated from that kitchen going to be 

placed? 

  MR. BROCKINGTON:  Okay.  We have a 

commercial company that comes in even now.  I have a 

dumpster there that is picked up once a week, and if 

necessary we can make -- if the trash is much more, 
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we will have them come twice a week.  But we have a 

-- I don't know what size cubic dumpster, but we do 

have a commercial company that comes in and dumps 

that for us. 

  MR. CLARENS:  I think it would be very 

helpful to this Board if some of these things -- 

this is a suggestion to the chairperson that perhaps 

the record can be kept open to receive from you a 

written statement to this end.  You do not clarify 

the issue of the trash.  Traditionally in special 

exceptions for child development centers, that 

becomes an issue.  So I think that your intention of 

increasing the number of pick-ups to twice weekly I 

think would be very helpful to this board.  The 

location of the trash -- I see a plat of the 

building, but at least in the package that I am 

reviewing, I do not see any plans that indicate 

clearly -- diagrammatically but clearly where the -- 

we have verbal testimony, but we don't have any kind 

of drawing or diagram that would indicate the 

location of the play area, the location of the 

trash, the location of existing parking, and the 

location of the pick-up and delivery of children as 

well as other services and provisions that you might 

want to receive.  You are obviously going to be 

receiving provisions for the kitchen, and that would 
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be on a daily business.  That might come in the back 

of the dieticians car, but where is she coming into 

the building?  It might be commercially delivered or 

it might be just simply does the dietician stop by a 

grocery store and picks up enough materials to feed 

the 30 kids. 

  MR. BROCKINGTON:  Okay.  Sir, I would 

not have a problem supplying you these additional.  

I did not want to go and assume that this was going 

to be -- that we were going to receive the special 

exception.  So I did not want to go beyond.  Once we 

have completed this process and if this exception is 

granted, we can move on with other plans.  We don't 

have the play area now formed like I am talking 

about.  Because if you said no today, we don't do 

any of these things.  But we are willing to supply 

you with all of these details of the play area and a 

drawing of the facility. 

  MR. CLARENS:  We don't need a detailed 

drawing of the play area.  I can understand that.  

But I think that what I have in front of me is a 

plat from the Office of the Surveyor locating the 

existing buildings on the property.  You referred to 

a 40 x 40 playground, but I see that this is a 

triangular property with a rectangular building that 

zigzags along the triangle and the rear wall of the 
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building that there is a public alley, and I am 

having difficulty understanding where exactly the 

playground is going to be and where is the existing 

parking that is going to be maintained, and those 

can be done directly on a xerox of this.  I am not 

saying that you go into any kind of expense or any 

kind of thing.  But it seems to me that before the 

Board can act on a special exception -- and I don't 

have any problem with the special exception.  I 

think that you have gone down the list of items and 

addressed many of these issues.  But in item 5, you 

stipulate that there is no special requirement known 

for special screening.  But we have not established 

where the trash is and how does that then relate to 

residential areas in the immediate vicinity.  So if 

we could have that kind of information, I think it 

would be a lot more clear for the record and this 

Board could act more expeditiously at their next 

meeting if we could get between now and then this 

kind of material. 

  MR. BROCKINGTON:  Yes. 

  MR. CLARENS:  Unless you are ready to 

provide us with that at this point.  Unless you are 

able to take one of these drawings and sort of put 

it up and show us with a pencil mark exactly where 

these things are and then that can be entered into 
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the record. 

  MR. BROCKINGTON:  One second.  That can 

be done, sir. 

  MR. CLARENS:  Okay.   

  MR. BROCKINGTON:  Thank you, sir, for 

your time.  We have contacted the office of 

licensing and regulations for daycare.  They have 

been out to the site and have had an opportunity to 

give us a laundry list of these deficiencies.  So we 

know what they are and what we need so when they 

come back.  We have talked about the play area, the 

trash, and also the parking area and so forth.  All 

of these have been -- plus a lot of other things -- 

but the issues that you have asked about.  They have 

been shown to them and they understand where they 

are.  If I may, the picture that you have, I can 

point out on there the parking and the picture that 

I have is a xerox. 

  CHAIRPERSON REID:  Well, I think the 

site plan or the plat that came from the Surveyor's 

Office is the document that Mr. Clarens is referring 

to. 

  MR. CLARENS:  I am referring to this 

document. 

  CHAIRPERSON REID:  You need to use that. 

  MR. BROCKINGTON:  I need to use that? 
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  CHAIRPERSON REID:  Yes.  Because 

basically what he is saying is that he would like to 

make sure that you are in compliance with the other 

regulations.  And obviously since you said that they 

would be handled through the regular permitting 

process, so that is being addressed.  But for our 

records, Mr. Clarens would like to see you indicate 

on that plat where these things are.  And if you can 

do that today, then that will certainly assist us in 

being able to expedite your application. 

  MR. BROCKINGTON:  I can come forward and 

do that. 

  MS. KING:  It is this document here.  So 

if you want to take it and mark my copy up if you 

would like. 

  MR. CLARENS:  It would also be helpful, 

Reverend, if you could tell us very quickly what is 

on the other side of the public alley and what is on 

the east side of your property?  What kind of uses 

and what kind of buildings are on the south side of 

the public alley?  I assume that north is this way.  

And what is to the east of your property along 

Chillum Place? 

  MR. BROCKINGTON:  Okay.  Along Chillum 

Place, there is a -- Recreation owns -- that is a 

park there. 
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  MR. CLARENS:  There is a park owned by 

the D.C. Recreation Department? 

  MR. BROCKINGTON:  Yes. 

  MR. CLARENS:  Immediately adjacent.  And 

on the south side of the public alley? 

  MR. BROCKINGTON:  On the south side of 

the public alley is railroad tracks and Metro. 

  MR. CLARENS:  Railroad tracks and Metro.  

So that is correct.  I see.  So that was the 

testimony about the issue of the no conflict with 

the noise.   

  MR. BROCKINGTON:  Yes, sir. 

  MR. CLARENS:  I see.  Okay.  Now I get 

it. So where is the parking? 

  MR. BROCKINGTON:  Can I show -- who 

should I show? 

  MR. CLARENS:  Is the parking along the 

alley? 

  MS. KING:  He has my copy of that and I 

think he has marked it up. 

  MR. BROCKINGTON:  The parking is 

directly here in front of the building.  That is on 

both sides here.   

  MR. CLARENS:  And where is the entrance 

to the building?  Right there on that wall? 

  MR. BROCKINGTON:  The entrance of the 
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building, yes. 

  MR. CLARENS:  The entrance to the 

building is right there.  And the parking is in 

here?  And you are going to place the play area back 

in this area? 

  MR. BROCKINGTON:  The play area is back 

here. 

  MR. CLARENS:  But that is not your 

property, right?  Is this your property? 

  MR. BROCKINGTON:  I am sorry, the play 

area is here. 

  MR. CLARENS:  The play area is there? 

  MR. BROCKINGTON:  Yes. 

  MR. CLARENS:  Okay.  So the play area is 

here and the parking is here and there are 20 

parking spaces in that area? 

  MR. BROCKINGTON:  Yes. 

  CHAIRPERSON REID:  All striped? 

  MR. BROCKINGTON:  All striped.  The 

zoning people have already come out because we just 

got a CO already. 

  MR. CLARENS:  A CO. 

  MR. BROCKINGTON:  Yes, we have those all 

striped.  The trash dumpster sits right here -- 

there is a dumpster right here. 

  MR. CLARENS:  And these are railroad 
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tracks on this side? 

  MR. BROCKINGTON:  Right.  About 250 feet 

before they even have the high fence and everything. 

  MR. CLARENS:  Okay.  Well obviously I am 

having a little bit of difficulty understanding how 

we can park 20 cars in this area.  This distance 

between the property or the building restriction 

line and the property line is 15 feet.  A parking 

space in the District of Columbia is 9 x 19.  And an 

alley or an aisle --  

  MR. BROCKINGTON:  Okay, let me help you.  

This alley, Chillum Place, is a non-existing -- they 

call it an unimproved street and an improved alley.  

When we built the Church, the District said that 

they have no intention of making this -- of 

improving the alley or improving  Chillum Place. 

  MR. CLARENS:  So some of the parking is 

in the public alley?  Some of the parking occupies 

part of the public alley? 

  MR. BROCKINGTON:  Right.  That is 

understood.  And we have put the blacktop overall. 

  MR. CLARENS:  So this public alley is a 

paper alley that is actually not built?  There is 

nothing there? 

  MR. BROCKINGTON:  Nothing there. 

  MR. CLARENS:  There is just simply a 
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parking area in this area occupying part of the 

public alley? 

  MR. BROCKINGTON:  A piece of it. 

  MR. CLARENS:  A piece of it.  And 

perhaps even encroaching a little bit on Chillum 

Place? 

  MR. BROCKINGTON:  No, no, nothing there. 

  MR. CLARENS:  Nothing there? 

  MR. BROCKINGTON:  No. 

  MR. CLARENS:  Okay.  But just into the 

front yard. 

  MR. BROCKINGTON:  Right. 

  MR. CLARENS:  I understand.  And then 

how does this trash get picked up?  It gets rolled 

back into this parking area and then it gets picked 

up? 

  MR. BROCKINGTON:  The day that they come  

-- we have it chained because someone stole the 

dumpster. 

  MR. CLARENS:  Yes. 

  MS. KING:  Stole the dumpster?   

  MR. BROCKINGTON:  So we unchain it here 

and roll it out to here.  They come and pick it up 

here.  Once they have picked it up, we in turn take 

it back and lock it up.  Because we used to leave it 

out there, but we couldn't.  So we had to chain it 
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and unlock it every time.   

  MR. CLARENS:  Okay.  And you would be 

willing to agree that during the time that the child 

center is in operation, you would increase the 

number of pick-ups to twice weekly? 

  MR. BROCKINGTON:  Yes, most definitely. 

  MR. CLARENS:  Because I think you would 

have to.  I think that with 30 kids, they are going 

to  generate -- there is going to be produce and 

there are going to be all kinds of things.  Very 

well.  I don't see any other questions.  I am 

satisfied. 

  CHAIRPERSON REID:  Me too.  Okay. 

  MR. BROCKINGTON:  This is your copy. 

  CHAIRPERSON REID:  This -- okay, now no.  

She gave you --  

  MS. KING:  Would you -- have you marked 

on it? 

  CHAIRPERSON REID:  You need to do a 

mark-up to indicate -- 

  MS. KING:  Give it to the secretary if 

you would be so kind. 

  CHAIRPERSON REID:  Those things that Mr. 

Clarens has specified.  Okay, now while he is doing 

that, let's go through the rest of your case.  Are 

you finished now? 
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  MR. BROCKINGTON:  Yes, ma'am. 

  CHAIRPERSON REID:  Okay.   

  MR. CLARENS:  One more clarification. 

  CHAIRPERSON REID:  All right. 

  MR. CLARENS:  The parking that you refer 

that you are going to eliminate is the parking that 

keeps stretching along the alley.  You are going to 

get rid of some of that in order to create this 

recreation area? 

  MR. BROCKINGTON:  No. 

  MS. KING:  He is not using it as 

parking.  He said that what they did was pave the 

area.  It could be used as parking, but they paved 

it in order to stabilize the ground.  Is that not my 

understanding? 

  MR. BROCKINGTON:  Yes.  Because back 

there -- the CR-6 is back there because -- like I 

said, the District hasn't done anything to it and it 

went from our land to that part of the alley.  So we 

did the whole thing with CR-6. 

  MR. CLARENS:  Okay.  Now this is helpful 

and then again at the same time it is not.  The main 

problem is the playground area, Madam Chairperson, 

if you look at what has been submitted.  That the 

playground area -- you only have 10 feet between the 

building and your property line in this drawing.  
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The playground area cannot -- you cannot -- unless 

you get an agreement from the D.C. Recreation 

Department to use their property, you are actually 

encroaching in property that is not yours.  Do you 

understand that? 

  MR. BROCKINGTON:  Okay. 

  MR. CLARENS:  If this drawing -- do you  

understand? 

  CHAIRPERSON REID:  Is accurate.  Yes, 

sir.  Is that an easement? 

  MR. CLARENS:  No, this is a side yard.  

But he now goes into somebody else's property, 

right?  Whether it is the D.C. Recreation Department 

or not, it is not his property. 

  CHAIRPERSON REID:  I thought that -- my 

understanding was that I thought that this was the 

alley that he said was --  

  MR. BROCKINGTON:  No.  This is the 

alley. 

  CHAIRPERSON REID:  No, I thought there 

was an alley here and an alley here.  Where is the 

other alley? 

  MR. BROCKINGTON:  Excuse me.  I might 

have drawn it incorrectly. 

  MR. CLARENS:  Okay.  Redraw it.  I am 

sorry, I put it in the wrong place.  It is over to 
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the side.   

  MR. CLARENS:  It is over to the side? 

  MR. BROCKINGTON:  Right. 

  MR. CLARENS:  Okay.  Now we are going 

somewhere. 

  CHAIRPERSON REID:  Is that -- may I see 

it please?  Oh, okay.   

  MR. CLARENS:  All right.  Very good.  

Okay, I don't have any further questions. 

  CHAIRPERSON REID:  Mrs. King, any 

further questions? 

  MS. KING:  No, I have no further 

questions, no.   

  CHAIRPERSON REID:  Okay.  You might as 

well stay right there.  Okay?  Because we move now 

to Government reports, which there have been none 

submitted that I know about.  And then the ANC 

report, there is none.  No ANC representative here. 

The persons or parties in support and the persons 

and parties in opposition -- seeing none of either.  

And then closing remarks by the applicant.   

  MR. BROCKINGTON:  We do have one in 

support.   

  CHAIRPERSON REID:  Come up, please.  You 

are in support or opposition? 

  MR. ROBINSON:  I am in support. 
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  CHAIRPERSON REID:  Okay.  Did you fill 

out a witness card already? 

  MR. ROBINSON:  Yes. 

  CHAIRPERSON REID:  Okay.  Make sure that 

the reporter gets that.  And please come forward and 

give your name and address.  You can use the 

microphone, please. 

  MR. ROBINSON:  My name is Ray Robinson, 

and I live at 5920 Chillum Place, N.E.  Our home is 

on the west side of the rear of this property, and 

the drawings you have don't adequately reflect what 

is actually out there and that is why there is some 

confusion.  It is a lot of woods and grass out 

there.  It is an undeveloped alley.  It is an alley 

for D.C. Government purposes only on paper. 

  CHAIRPERSON REID:  Right. 

  MR. ROBINSON:  So what they plan to do 

is quite feasible.  I have lived in that 

neighborhood since 1958.  Originally, I grew up on 

Oneida Street, which is directly across the street 

from the Church, and I presently live, for the last 

10 years, on Chillum Place, which our home is out 

the back door of his Church.  This man keeps that 

property immaculate.  We had no problem when we were 

asked to come in support of this.  Since the time 

that Church has been built, they have developed that 
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area and no problem with his parishioners nor him.  

And we -- my family and most of our neighbors would 

appreciate the Board favorably giving him approval 

for this application. 

  CHAIRPERSON REID:  Thank you for your 

testimony. 

  MR. ROBINSON:  That is it? 

  CHAIRPERSON REID:  Yes.  Okay, Reverend 

Brockington, your closing remarks. 

  MR. BROCKINGTON:  We feel that we have 

met all of the requirements and this center will 

help the city and the nation on childcare.  We will 

provide a clean, safe, and caring child development 

center.  We ask that you grant us this special 

exception.  This has been part of my vision and part 

of my dream to do this for a long time now, and to 

see it come to fruition will mean a whole lot to me 

and to our church.  I thank you. 

  CHAIRPERSON REID:  Okay.  Do you want to 

request a bench decision?  Meaning that you --  

  MS. KING:  We can do that without his 

having to request it. 

  CHAIRPERSON REID:  Oh, I don't know.  

Usually they always request it.  So I just would 

like to --  

  MR. BROCKINGTON:  Yes.  May we have a 
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summary order? 

  CHAIRPERSON REID:  Okay.  All right.  

Board members, I would like to move that we grant 

this exception.  The applicant, in my opinion, has 

met their burden of proof.  They are in compliance 

with Section 205.  They have indicated their 

willingness to comply with the requirements for the 

submitting process as well as the fact that there 

are no -- there does not seem to be any adverse 

impact.  Granting it seems to be within harmony with 

the general purpose and intent of the zoning 

regulations and map.  I would like to also include 

certain conditions that usually go with the child 

development centers as well as some additional ones 

that were brought up by Mr. Clarens.  The condition 

would be that it would be for a maximum of 30 

children.  That there be three staff members. 

  MS. KING:  Excuse me, 30 children under 

6 years of age.  

  CHAIRPERSON REID:  Yes, 30 children, 3 

staff members, and the children's ages are from zero 

to 5, so under 6 years of age.  Hours 6:00 to 6:00 

Monday through Friday.  That there be -- for the 

pick-up and delivery of the children, it would be 

accompanied by staff.  That the play area be -- 

  MR. CLARENS:  Fenced. 
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  CHAIRPERSON REID:  Fenced? 

  MR. CLARENS:  Fenced. 

  CHAIRPERSON REID:  Okay, that the play 

area be fenced, Mr. Clarens has specified, and that 

the existing surface be replaced with topsoil and 

soft shredded mulch. 

  MS. KING:  Let's not be specific about 

that.   

  CHAIRPERSON REID:  Replaced with? 

  MS. KING:  I think that there are other 

departments of the Government that will require him 

to have a safe surface area for the children to play 

on. 

  CHAIRPERSON REID:  So we don't need that 

condition? 

  MR. CLARENS:  Correct. 

  MS. KING:  I don't think so.  Because I 

think we can leave it to them.  If they want to 

insist on grass and we have already said shredded 

mulch -- 

  CHAIRPERSON REID:  Well, no.  This is 

what they said that they were going to do.   

  MS. KING:  I understand that.  But I 

think we should leave that to the department that 

oversees that. 

  CHAIRPERSON REID:  All right.  Well, 
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then we won't worry about that one.  The trash pick-

up and delivery is twice weekly.  Well, is that also 

-- 

  MR. CLARENS:  Well, it is pick-up.  

Hopefully not delivery. 

  CHAIRPERSON REID:  Sorry about that.  

Pick-up twice weekly.  Is that going to be done by 

the permitting process, or should we so-condition 

this particular case or this order?  Mr. Clarens? 

  MR. CLARENS:  I am sorry, what was that? 

  CHAIRPERSON REID:  In regard to the 

trash pick-up, should that be a condition of this 

particular order or is that done through the 

permitting process? 

  MR. CLARENS:  No, no.  That should be a 

condition of the order. 

  CHAIRPERSON REID:  Okay. 

  MR. BROCKINGTON:  Madam Chair? 

  CHAIRPERSON REID:  Yes. 

  MR. BROCKINGTON:  On the -- I have a 4 

cubic feet dumpster now -- or cubic yard dumpster 

now.  If we double the size, would we have to also 

change it to -- would that suffice for having it 

once a week or twice a week?   

  CHAIRPERSON REID:  You can direct that 

to Mr. Clarens, since this was an issue that he 
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raised. 

  MR. CLARENS:  The problem of trash is 

not the capacity of the dumpster.  It is the smells 

associated with it.  And the proximity of the trash 

compartment or the trash container to the playground 

might create a situation which might not be 

beneficial to the area.  So in the past, I think 

that this Board has requested that applicants with 

this kind of load  

-- with 30 small children and with your plan for 

actually preparing and cooking food for them -- 

  MR. BROCKINGTON:  I withdraw.  I'll take 

the twice a week -- the existing one. 

  CHAIRPERSON REID:  Okay.  And also that 

the submission of the plans that indicate or 

delineate exactly where the parking area would be 

and where the play area would be -- was there a 

third -- and where the dumpster would be located, 

you are submitting that today as a part of the 

record? 

  MR. BROCKINGTON:  Yes. 

  CHAIRPERSON REID:  And, Mr. Clarens, the 

kitchen -- you had mentioned -- was that the only 

issue regarding the trash? 

  MR. CLARENS:  That is the only issue. 

  CHAIRPERSON REID:  Okay.  Were there any 
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other conditions? 

  MS. KING:  And that they will comply 

with all the regulations of DCRA and the DHS.  And I 

second your motion. 

  CHAIRPERSON REID:  Okay.  Should we 

impose a term?  There was no opposition in this 

particular case, so I was not going to. 

  MS. KING:  A term of years?  

  CHAIRPERSON REID:  Yes. 

  MS. KING:  Do we usually do that? 

  CHAIRPERSON REID:  Well, it depends on 

the situation.  I didn't see a need for this 

particular one. 

  MR. CLARENS:  You mean time length? 

  CHAIRPERSON REID:  Yes. 

  MR. CLARENS:  No. 

  CHAIRPERSON REID:  All right.  All in 

favor? 

  ALL BOARD MEMBERS:  Aye. 

  CHAIRPERSON REID:  Opposed? 

  MS. PRUITT-WILLIAMS:  Excuse me, who is 

the maker of that? 

  CHAIRPERSON REID:  I did. 

  MS. PRUITT-WILLIAMS:  And second? 

  CHAIRPERSON REID:  King.  Okay, sir, you 

should receive the order in about two weeks. 
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  MR. BROCKINGTON:  Thank you very much. 

  MS. ROSE:  Staff will report the vote as 

4 to 0 with Ms. Reid, Ms. King, Mr. Foushee, and Mr. 

Clarens to approve the application with conditions 

and the issuance of a summary order. 

  CHAIRPERSON REID:  Yes.  The next case, 

please? 

  MS. ROSE:  The next case on the agenda 

is 16353, the application of Howard University 

pursuant to 11 DCMR 3108.1 for a special exception 

under Section 210 for further processing of an 

approved tax plan to allow an amendment and the 

construction of a new law library on the law school 

west campus in an R-1-A district at premises 2900 

Van Ness Street, N.W., square 2049, lot 810.  Would 

all persons planning to testify in this application 

please rise to take the oath? 

  (WHEREUPON, THE WITNESSES ARE SWORN.) 

  MR. CLARENS:  Madam Chairperson, before 

we start this case, I will ask to be recused from 

this case.  I am associated with Howard University, 

and I would feel that it would be more easier and 

clearer if I would not participate in this case. 

  CHAIRPERSON REID:  Very well.   

  MS. GIORDANO:  Good morning, Madam 

Chairperson and members of the Board.  My name is 
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Cynthia Giordano and I am with Linoww and Blocher 

Law Firm representing Howard University School of 

Law this morning.  To my right is Dean Alice Gresham 

Bullock, the Dean of the Law School.  She is going 

to make a few comments in a moment.  To my left is 

Bruce Costella, who is Executive Director of the 

Office of Capitol Projects and who has oversight 

over this project for the University.  We also have 

with us the architectural team composed of a joint 

venture.  The lead architects are Baker Cooper and 

Isham Baker is representing that firm and he will 

introduce the rest of the architectural team when he 

gives the architectural presentation in a few 

moments. 

  I just wanted to make a few introductory 

remarks.  I will outline for the Board what the 

nature of the case is.  This case involves the Law 

School, which is located at 2900 Van Ness Street.  I 

know two members of the Board, Ms. King and Ms. 

Reid, were involved about a year and a half ago in 

the master plan case for the law school.  This case 

is a further processing case.  We are going to be 

implementing one of the projects that has already 

been approved in that master plan case, and the 

project is for a new library for the Law School.  

  There are some changes in the location 
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of the library that was approved as part of the 

master plan case, and we will present the reasons 

for that change in location.  We are also asking for 

a minor modification to the hours of operation for 

the campus that was approved as part of the master 

plan case.  The new library will have longer hours 

of operation than the existing library and will 

necessitate some lengthening of the hours of 

operation for the campus as a whole.  Those hours, 

though, are very much in conformance with what has 

been approved for other law schools in the area, 

particularly GW and Georgetown, which I checked on 

myself.  

  So without further ado, we would --  

  MS. KING:  Excuse me, Madam Chair, can I 

ask Ms. Giordano a question?  Have you been in touch 

with the ANC about this matter? 

  MS. GIORDANO:  Yes, we have.  We met 

with the ANC, I think it was in April.  We made a 

full presentation.  Part of the architectural team 

are from out of town and they were all there and 

made the full-blown presentation that you will see. 

  MS. KING:  And the -- what I am 

concerned about is the hours of operation.  Was 

there opposition to that? 

  MS. GIORDANO:  We talked about that 
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briefly.  We did not really have a full handle on 

that issue at the time, but I can say that we 

researched that issue because we were not personally 

involved in the master plan case.  And we researched 

that issue in a very detailed fashion to determine 

what the basis for the hours of operation that were 

proffered by the university in that master plan 

case, and the ANC and really no community 

representative had any comment on that issue at all.  

The hours were proffered by the university.  The 

issue there was a gate.  There was a concern about 

getting a gate in place at the entrance to the 

campus and restricting other people outside of the 

students and the faculty from accessing the campus 

in the evenings.  Because apparently there were 

people who had no affiliation with the university 

that were using the parking lot and being loud and 

partying or something of that nature after hours.  

So that issue was primarily dealt with by the 

condition in the master plan case that there would 

be a gate constructed, and that gate is going to be 

constructed this summer.  The university has plans 

for it and plans to implement that.  What I am 

suggesting -- and that gate will close probably 

pretty much in conformance with the hours of 

operation that were approved in the master plan 
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case.  What we are suggesting is that the students 

and the faculty are going to have cards, and I think 

that was contemplated in the master plan case, which 

would give them access to the campus and the library 

after that gate is closed.  So the concern of the 

community was really making sure that others, not 

students and faculty -- in fact, the master plan 

conditions say that the faculty can access the 

campus at any time, 24-hours, faculty and staff.  So 

I think the concern was with others, and we are not 

changing that restriction at all. 

  MS. KING:  Is there anyone here, Madam 

Chairman, who is in opposition to this case?  

Anybody here opposing Howard on this?  Okay, thank 

you. 

  CHAIRPERSON REID:  Ms. Giordano, the 

Board members and myself have read through the 

materials which have been submitted, very 

exhaustively in fact, and there is no opposition.  

So we would suggest that you may want to expedite 

your presentation. 

  MS. GIORDANO:  Okay.  We are going to do 

that. 

  CHAIRPERSON REID:  And to just 

particularly hit the salient points and particularly 

looking at the issues that were raised the last time 



 

NEAL R. GROSS 
COURT REPORTERS AND TRANSCRIBERS 

1323 RHODE ISLAND AVE., N.W. 
(202) 234-4433 WASHINGTON, D.C.  20005-3701 (202) 234-4433 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

this particular case appeared before us and to make 

sure that those are addressed.  Because we have 

already been through -- we have already gone through 

a hearing before and with conditional submission, we 

feel that the issues that your case are representing 

have been exhaustively covered. 

  MS. GIORDANO:  Okay.  We plan to move 

this presentation along because I know you want to 

finish your morning agenda and you have another 

case, and the two of you are very familiar with the 

campus, and that is wonderful. 

  CHAIRPERSON REID:  Yes, but please 

understand that we also want to make sure that we 

have an adequate record.  So with that in mind. 

  MS. GIORDANO:  Yes.  Okay.  Towards that 

end, I just want to make one more comment on the 

community issue.  We met with the ANC in April and 

made the full-blown presentation.  They did not take 

a vote that evening, and I have been in touch with 

the ANC subsequently and they did not put it on 

their agenda for a subsequent meeting, although we 

were available.  So I think that they have taken no 

position on this case. 

  MS. KING:  It is ANC 3C is it? 

  MS. GIORDANO:  Yes.  Oh, it is 3F. 

  MS. KING:  Oh, 3F. 
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  MS. GIORDANO:  That is correct. 

  MS. KING:  Okay.  That is right. 

  MS. GIORDANO:  And we also, in addition 

to meeting with the ANC, we held a community meeting 

on the campus of the Law School.  Dean Bullock was 

present and the architects also made the same 

presentation at that time.  We invited with 

invitations that were sent by mail all the property 

owners within 200 feet of the campus, and that is a 

lot of property owners because of the high rise 

apartment buildings there. 

  CHAIRPERSON REID:  Well, that community 

outreach was probably very effective because 

typically the ANC, if they are in opposition or if 

they have some issues, they would be here.   

  MS. GIORDANO:  Right. 

  CHAIRPERSON REID:  And they would have 

already contacted us one and two.  Previously when 

you were here, there was some opposition, and I 

don't see any today. 

  MS. GIORDANO:  Right. 

  CHAIRPERSON REID:  So obviously that has 

been mitigated. 

  MS. GIORDANO:  Right.  I didn't want to 

characterize the ANC position, but they have been 

very involved in this in the past and they certainly 
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know where to find you. 

  CHAIRPERSON REID:  Yes.  Okay, thank 

you. 

  MS. GIORDANO:  Okay.  So what I would 

like to do, then, is just go directly to Dean 

Bullock and ask the Dean to just comment briefly, 

although it has been covered in the master plan, on 

the need for the new law library. 

  CHAIRPERSON REID:  Okay. 

  MS. BULLOCK:  Good morning.  I 

appreciate the opportunity to speak with you very 

briefly this morning.  I don't want to cover ground 

that you have obviously covered exhaustively, but 

this is the first opportunity I have had to appear 

before the Commission.  All I would like to do this 

morning is simply reinforce the basis for which the 

approval was originally granted on the campus plan 

about a year ago.   

  As you know, or you may not know, Howard 

Law School is 130 years old next year, and we would 

like to continue for another 130 years plus to 

provide quality legal education in the Washington 

and national community.  We cannot -- I repeat, we 

cannot do that without an adequate library facility 

to support a sound educational program for research 

of faculty and students.  And that is what this 
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development is all about.  It is a requirement for 

our accreditation bodies, the American Bar 

Association as well as the Association of American 

Law Schools.  Indeed, we have been directed by those 

associations to construct a new library or do 

something in order for us to continue to maintain 

accreditation.  I should note for this body that 

Howard University School of Law is the only 

historically black law school in the country that is 

fully accredited by both the American Bar 

Association and the Association of American Law 

Schools.  It is critically important that we 

continue to provide what we have been providing for 

a very long time.  And again, we cannot do that 

without this library.   

  And today, of course, we are simply 

asking that the original campus plan that you 

approved be amended to simply move the precise site 

of the building to a slightly different location 

within the campus.  I appreciate the opportunity to 

come before you and would be pleased to answer any 

questions that you might have. 

  CHAIRPERSON REID:  Thank you. 

  MS. KING:  I have no questions. 

  CHAIRPERSON REID:  Mr. Foushee?   

  MS. GIORDANO:  With that, we will just 
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go right ahead to the architectural presentation, 

and I would like to ask Mr. Baker to begin that. 

  MR. BAKER:  Thank you, Ms. Giordano.  I 

am very glad to know that you have viewed this 

campus, and this is a beautiful campus.  If you 

haven't been there to see it, I hope you will go.  

The west campus of Howard is indeed a beautiful 

campus. 

  This job is being done by a joint 

venture between Baker Cooper and Associates and 

Colbert, McKinna & Wood.  Both of these are 

distinctive firms, with Baker Cooper having 

represented Howard University a number of times in 

planning and appearances before the Board since 

1974.  Colbert, McKinna & Wood is one of the 

nationally known designers of institutional 

buildings, college buildings in general and library 

buildings in particular, having been involved in 

Harvard's law library and Yale's law library, and we 

are delighted to be part of this. 

  As I mentioned, this is a beautiful 

campus, and we have an obligation to keep it that 

way.  And there are some other obligations that 

impact on our work.  Let me orient you to the model 

and to the drawing.  Connecticut Avenue is in this 

location or about this location, and Van Ness 
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Street, which is the intersection of -- well, you 

might be familiar with the University of the 

District of Columbia.  The entrance to that building 

is right at this intersection.  Van Ness Street 

comes off of that and runs into the campus. 

  Upton Street, on the other hand, is 

south of that, which is along the bottom edge.  If 

you have driven down Upton Street to see this 

wonderful campus, you might be aware of the beauty 

of the buildings -- Notre Dame, Houston Hall, Holy 

Cross Hall, and the existing library is there.  

These buildings were designed to be seen from Upton 

Street, and they are wonderful gothic buildings and 

one contemporary building.  Because of an agreement 

made when Howard purchased the property, however, it 

was decided that Upton Street would not be used as a 

major entrance to the campus.  Upton Street is a 

rather narrow street.  Van Ness Street is wider.  It 

was felt that the traffic coming out of Upton would 

impact on some of the uses.  There are a number of 

uses.  There is an elementary school on Upton 

Street.  The Levine School of Music is also on Upton 

Street and some other smaller residential 

requirements.   

  In deference to that, Howard agreed to 

use Van Ness Street as its entrance to the campus.  



 

NEAL R. GROSS 
COURT REPORTERS AND TRANSCRIBERS 

1323 RHODE ISLAND AVE., N.W. 
(202) 234-4433 WASHINGTON, D.C.  20005-3701 (202) 234-4433 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

It makes a large difference.  First of all, the 

beauty of the campus is really not on the Van Ness 

Street side.  This is, indeed, the back of the 

building.  It is the back of the campus and it looks 

like the back of the campus.  On the other hand, 

this campus layout -- this linear placement of 

buildings does not create what the school of law 

sees as a sense of community within the campus, the 

buildings in a row.  It doesn't have a quadrangle, 

such as the main quadrangle on Howard's campus or 

the Tubman Quadrangle or some of the others, or 

gathering spaces that are consistent with other 

schools.  So we had those two challenges.   

  The site has a number of features as 

well.  There is a hill.  There is a ravine and a 

rather sizeable amount of wooded area.  The 

Netherlands Embassy is on the east side.  One 

purpose of our design was to make sure that coming 

from Connecticut Avenue into the campus, one had a 

sense of entry into a major law school of the United 

States, and the dignity of that law school should be 

expressed along this avenue. 

  In addition, we were asked to create a 

sense of community within the campus.  Now let me 

see if I can, by description, carry you back to the 

master plan that was approved in 1997.  The library 
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building was to be placed here, adjacent to Holy 

Cross Hall.  It was to be up against Holy Cross 

Hall.  We had a number of hours of evaluation of 

that and determined that it was not feasible.  And I 

will just summarize that by saying, first of all, if 

a building is adjacent to an existing building -- if 

a new building is placed adjacent to an existing 

building, that existing building has to essentially 

be brought into code compliance.  Holy Cross Hall is 

the oldest of the law school buildings built in 

about 1909.  It is not in the kind of shape that one 

would require in 1998.  So there were considerable 

expenses involved in bringing that building up to 

code.  And by considerable, I mean great dollars. 

  In addition, there are people in Holy 

Cross Hall. And if this building were adjacent to 

Holy Cross Hall, those persons would have to be 

relocated at the expense of the university.   

  One or two final things.  If the 

building is in this area, it is not apparent to one 

entering the campus from Van Ness Street, and 

therefore the sense of entry is not enhanced.  And 

there are other considerations, such as the fact 

that another large building this size adjacent to 

this creates a mass in this location that is very 

inconsistent with other masses on the campus.  It 
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does not have the width of these campus buildings.  

It also doesn't provide the sort of sight from these 

apartment buildings or from Upton Street. 

  Our plan was to create a crescent-shaped 

building.  The present plan is to create a crescent-

shaped building here that accomplishes a number of 

things.  First of all, it creates a space -- a 

gathering space between Holy Cross and the new 

library, a space that can be enjoyed through the 

years, a space that helps in the desirability of the 

library itself, a space that people will remember 

for many years to come.  It also creates an entrance 

or an appearance from  Van Ness Street, the Van Ness 

Street entrance, and also a similar appearance from 

Upton Street.  And while doing that, with the 

crescent-shape I mentioned, the bulk of the building 

is not as visible from the apartments here or from 

the Upton Street residents, because they see the end 

of the building.  Tom Robinson will talk a little 

bit about how this building goes together. 

  Now let me just talk a moment about 

circulation.  This project is essentially the same 

as the project you saw.  The number of parking 

spaces is the same and the number of students is the 

same.  All of those things are the same.  I would 

like to address one or two items, however, about the 
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parking lot.  We have changed the shape of the 

parking lot, and there are certain things we can do 

as a result of that.  You might notice the foliage 

that we can add to the parking lot.  This red line 

represents the limits of our project along here -- 

that is, the projects that will be built as a result 

of this hearing.   

  The layout of the parking lot is such 

that persons seeking spaces will seek those spaces 

in this area and there away from the buildings, so 

that pedestrians are not jeopardized as they attempt 

to find a place to park.  The route along Van Ness 

Street provides a drop-off here at the entrance and 

an opportunity to go on to the parking space, and it 

also provides a road which leads to the present 

maintenance shed.  And you might notice another road 

here that enables one to come out of Upton Street 

for those ceremonial occasions that are permitted by 

the Board of Zoning Adjustment. 

  There is also a road that is created in 

the event that there is a fire in one of these 

buildings to give access to both buildings on four 

sides.  A fire truck could come through here and 

could exit on Upton Street or could go the other 

direction.  The President's house, which was in the 

master plan, was approved and it is still in this 
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location. 

  I think that is about all that I would 

like to say. Now let me ask Tom Robinson to come and 

talk a little bit about the building itself. 

  MR. ROBINSON:  Following with Isham's or 

Mr. Baker's presentation, the curve of the new 

library and placing it to the north of Holy Cross 

gives us the opportunity to present a traditional 

campus courtyard and a new arrival place for the law 

school. 

  The main entrance to the library is off 

of an open porch at the end of the head building.  

Additionally, entrance from the parking lot comes 

into the building here and the building along this 

side presents itself a frontal facade to the parking 

lot.  These two entrances are connected on the first 

floor plan of the building, a combined display area 

as well as entry to some classrooms on the first 

floor separate from the secure circulation of the 

library.  So that one is able to pass through the 

library building without having to enter the library 

itself. 

  Primarily the first floor consists of 

offices and library support.  Proceeding up into the 

second floor of the library, one arrives in a very 

large reading room, which is a three-story atrium 
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space with book stacks behind it.  The book stacks 

on the third and the fourth floors are on a series 

of balconies that overlook this atrium space.  The 

atrium fronts the courtyard with very large three-

story windows allowing views from the stacks off 

into the courtyard as well as down into the reading 

room and a connection between the reading room and 

the courtyard.  So this communal space of the 

courtyard which is carried by the buildings carries 

some into the reading room and there is a connection 

between sort of the grand new space for the campus, 

both inside and out. 

  MS. KING:  Do the students have access 

to the stacks?  Are they open stacks? 

  MR. ROBINSON:  Yes.  The whole area is 

accessible.  What we refer to as the head building, 

which is this part here, contains several of the 

special functions of the library -- individual study 

rooms, a special technology training classroom, and 

at the fourth four level, the rare books reading 

room with a terrace all the way around it at the 

fourth floor.  The intent is that this head building 

act as a beacon at night of light for the approach 

to the campus.  The entry to the building is a four-

story tall porch with a glass vestibule or a glass 

curtain wall that comes up within the whole porch 
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area up in there.  So that this would also be a lit 

element that one would see directly on access from 

Van Ness Street drawing one down into the campus. 

  CHAIRPERSON REID:  I am sorry, what area  

-- how did you describe that? 

  MR. ROBINSON:  Pardon? 

  CHAIRPERSON REID:  What was the word you 

used to describe that area? 

  MR. ROBINSON:  This is the porch entry 

area. 

  CHAIRPERSON REID:  Oh, the porch.  Oh, I 

see.   

  MR. ROBINSON:  With the entry vestibule 

off of it. 

  CHAIRPERSON REID:  Oh, I see, that is 

going to be open. 

  MR. ROBINSON:  This is open.  And then 

within it is the vestibule and stacked special 

reading rooms, all sort of a curtain-wall glazing, 

so that it has a very light appearance on this 

corner of the building drawing one in.  And then a 

porch terrace around the upper floor here also, 

which would remain lit at night, providing a focal 

point in the evening. 

  The materials for the building are 

intended to follow the palette of the existing 
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buildings on the campus.  We are using a brick that 

is of a color palette that is as similar as we can 

get to the existing Holy Cross and Houston Halls.  

We will also be using limestone and cast stone trim 

and tracery around the building.  Again, those 

materials will be chosen based on their 

compatibility with the trim on the existing Holy 

Cross and Houston Halls.   

  The building itself will also have -- 

this is the elevation facing the courtyard.  The 

building will also have a granite base going all 

around it with the brick on top of it.  We have, 

helping to shade the south elevation and these 

three-story windows into the reading room, an 

overhang of lead-coated copper providing shade to 

the windows. 

  The  granite at the base of the building 

and the character of that will be carried into the 

bluestone border of the paving of the walks and the 

road within the courtyard.  A lighter, warmer cast 

stone paver will be used in the major portion of the 

walks.  Several ornamental trees are going to be 

placed within the courtyard and around the building.  

And as Mr. Baker had stated, the reconfiguration of 

the parking lot allows us to add a significant 

amount of landscaping that does not exist in the 
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current parking lot.  We are also looking at 

introducing an arbor structure for greenery and 

bench seating as a gathering place in front of Holy 

Cross Hall, also providing a screen between our 

courtyard and the lower part of Holy Cross Hall. 

  We also will be locating all of the site 

lighting within the courtyard and out into the 

parking lot area.  That is the exterior and the 

materials of the building. 

  MS. GIORDANO:  Unless there are any 

questions of the Board, that concludes our 

presentation.  We believe that --  

  MS. KING:  I have one question. 

  MS. GIORDANO:  Excuse me. 

  MS. KING:  If I may, Madam Chair.  What 

are the ceremonial uses of the courtyard that we 

were given in some of the presentation? 

  MS. GIORDANO:  We -- I think the initial 

papers indicated that there might be some outdoor 

activities including graduation.  We subsequently 

realized that the courtyard is not big enough for 

graduation.  So they would not include graduation.  

There are some limited outdoor activities there now.  

I think some of the weddings.  There is a chapel 

there and -- 

  MS. KING:  The dean is shaking her head. 
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  MS. BULLOCK:  We have yet to have an 

outdoor wedding.  All weddings are held in the 

chapel.  What we would contemplate the use of that 

courtyard area for is small student activities.  For 

example, we have receptions.   

  MS. KING:  Nothing that would create a 

disturbance for the neighbors either at Van Ness or 

at Upton Streets? 

  MS. BULLOCK:  Nothing at all. 

  MS. GIORDANO:  Unless there are any 

other questions --  

  CHAIRPERSON REID:  In regard to the 

service entrance on the campus, how is that -- where 

is that? 

  MR. ROBINSON:  The receiving entrance 

for the new library is off to the back side here 

going directly into the receiving area, the secure 

receiving area of the library itself.  Additionally, 

the dumpsters for the campus, which are currently 

located out here, will be relocated to the back of 

the parking lot area here with direct access off of 

the library. 

  CHAIRPERSON REID:  Okay.  The library -- 

the facade of the library is facing Houston Hall and 

Holy Cross, correct? 

  MR. ROBINSON:  Correct.  The south 
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facade primarily faces Holy Cross. 

  CHAIRPERSON REID:  And then what are you 

doing to the front of those buildings? 

  MR. ROBINSON:  To these buildings here? 

  CHAIRPERSON REID:  Yes. 

  MR. ROBINSON:  We have no scope of work. 

  CHAIRPERSON REID:  To the back of the 

buildings. 

  MR. ROBINSON:  Yes, to the backs of 

these buildings.  They are not involved in the 

current part of the project. 

  MS. GIORDANO:  I just might mention that 

all of the facades of the new building are finished 

facades of the same quality.  There is no front and 

back of the library in that sense. 

  CHAIRPERSON REID:  Oh, okay.  All right.  

Any other questions? 

  MR. FOUSHEE:  On question, regarding the 

parking, which I understand you do not plan to 

change the number or amount, do you find that that 

is adequate at this point or do you find there are 

times that you reach a saturation point that may 

effect off-site uses? 

  MS. GIORDANO:  I might ask the dean to 

pitch in if she wants, but I think it is more than 

adequate. 
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  MS. BULLOCK:  It is more than adequate.  

the only time there is a saturation point is if 

there is a large event like a wedding, and we have a 

written agreement with the Levine School, which is 

contiguous to the law school property, for overflow 

parking.  They also use our property for overflow 

parking. 

  MS. KING:  What is going to happen to 

the current law library when you have got the new 

one?  Are you going to tear down the old one? 

  MS. GIORDANO:  The master plan indicates 

that it will be removed.  The master plan shows an 

empty space there with the new library.  The exact 

timing of that occurrence has not yet been 

determined.  This library has to be built and 

everything has to be transferred into it.   

  MS. KING:  But once the library is built 

and once the transfer is completed, then it will not 

be -- the building will not be used for anything 

else?  It will be torn down? 

  MS. GIORDANO:  There is no plan to use 

it at this time.  And we are not amending the master 

plan to keep that building. 

  MS. KING:  Okay. 

  CHAIRPERSON REID:  Just one other 

question in regard to the hours.  That is one of the 
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major changes -- the hours. 

  MS. GIORDANO:  Well, the current -- I 

don't know how major it is.  The current law library 

is open until midnight daily, and that is authorized 

in the master plan.  We are asking that the new 

library be allowed to stay open until 2:00 a.m., and 

then to be open 24 hours during exam times.  And the 

change in hours in the campus really are just to 

make it consistent with that.  Before there was a 

bit of a contradiction between the campus as a 

whole, which was supposed to close earlier than the 

library, and I think it was really a mistake.  

Because it doesn't make any sense to have a library 

open until midnight but the campus hours of 

operation are until 10:00.  And that is why I did 

look back at the record to try and understand that 

rationale and I couldn't quite understand it.  But I 

think that the intention is that the students and 

the faculty have access to the campus at all hours.  

There will be a gate which will have a card reading 

kind of mechanism.  So students and faculty will be 

able to gain entrance even after the gate is closed 

to the general public.  And when we talked to the 

ANC, and I had a number of conversations with the 

ANC commissioners, one thing that became clear to me 

is that there is a great amount of interest on the 
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part of the community in using that library and 

there is a lot of utilization right now.  There are 

a lot of lawyers, myself being one, that live close 

by and that consider this to be a real asset in the 

community.  So there will be a means of allowing 

others to use the library beyond those hours if they 

are issued a card. 

  CHAIRPERSON REID:  There will be a what? 

  MS. GIORDANO:  Others will be able to 

use the library -- the new library as well.  And I 

think the new library was a welcome addition in that 

respect as well. 

  CHAIRPERSON REID:  I think that some of 

the people who came in support last time mentioned 

that they were under the impression that they would 

have access to this library -- the people in the 

community. 

  MS. GIORDANO:  They are permitted to use 

the library right now. 

  MS. KING:  At all hours? 

  CHAIRPERSON REID:  Yes, how can they get 

a -- 

  MS. GIORDANO:  I don't know exactly. 

  MS. BULLOCK:  They are allowed to use 

the library whenever it is open. 

  CHAIRPERSON REID:  No, in regard to the 
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plan that you are going to put in place. 

  MS. GIORDANO:  For the extended hours? 

  CHAIRPERSON REID:  For the extended 

hours. 

  MS. GIORDANO:  And the gate? 

  CHAIRPERSON REID:  So you are saying 

that the public will only be able to use the library 

during the campus hours, but the students will have 

access in excess of that? 

  MS. GIORDANO:  I don't think it has been 

fully worked out yet.  There would be an opportunity 

for the university.  They could issue guest passes 

to use --  

  MS. KING:  But your submission said 

faculty, staff, and students.  There was no mention 

of the world. 

  MS. GIORDANO:  Yes, that is correct.  

Right.  It is silent on that issue and I don't know 

exactly.  I don't think the university has worked 

out a plan at this time, because the gate is not in 

place, as to how they would go about providing -- 

  MS. KING:  Well, I am inclined to put a 

condition on any approval that we give to this about 

that.  So you better get your -- you better say what 

you want to do. 

  MS. GIORDANO:  To a condition that would 
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allow public access to the library? 

  MS. KING:  No, would not allow public 

access. 

  MS. GIORDANO:  Would not allow public 

access.  I see.  Okay. 

  MS. KING:  Beyond a given time. 

  CHAIRPERSON REID:  Yes, beyond a given 

time. 

  MS. GIORDANO:  I don't think that is a 

problem.  I thought you were coming -- 

  CHAIRPERSON REID:  The other way. 

  MS. GIORDANO:  Right. 

  CHAIRPERSON REID:  The campus plan 

specifies the hours of the university itself, and I 

would think that it would make sense that the access 

to the public would be during those periods.  And 

then the other time periods would be with the 

security card allowing students and faculty to be 

able to enter during the other hours -- the extended 

hours.  And that also would cut down on impact 

because you wouldn't have -  

  MS. GIORDANO:  Right.  That is not a 

problem. 

  CHAIRPERSON REID:  Yes.  Okay.  Any 

other questions?  Okay, Government reports. I 

believe we have a report from the Office of 
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Planning.  Mr. Bastida, please? 

  MR. BASTIDA:  Yes.  Good afternoon -- 

and it is after noon.  For the record, my name is 

Alberto Bastida with the D.C. Office of Planning.  

The Office of Planning submitted its report on June 

10, 1998, in a timely fashion.  Basically, the 

Office of Planning recommends approval of this 

application.  The Office of Planning determined that 

the applicant has met the burden of truth. 

  And if I may expand on that, I think 

that this is a great example of why a master plan 

and further development and further processing is a 

great tool to have.  At the time of the master plan, 

the master plan was presented concurring with 

everybody's opinion and what was determined to be 

the best development of this site.  The further 

development of the specificity of the building in 

fact has created a much better design, a much more 

interesting building, and a much better alignment of 

the parking lot and further screening of it from the 

neighbors and even from the university, and it is 

interesting that that happens.  But you have to 

remember that the university is looking at the 

parking lot, so that always helps. 

  The hours of operation -- I have checked 

with all the major law libraries of the local 
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universities, and since I and Mr. Clarens are 

graduates from Catholic University, I will start 

with Catholic University, Georgetown, and American 

University.  They are approximately the same as 

those proposed by Howard University.  So there is 

not a discrepancy with what is existing in our other 

major universities and what is proposed by Howard 

University. 

  The only issue that was not truly solved 

was the access of the community at large to the 

library.  At the time of the meetings with Howard 

University, the Office of Planning promoted either 

10:00 to 11:00 to be a cutoff time of the general 

public having access to the library.  But a 

resolution of that was not effectuated.  But it 

seems like a reasonable parameter to establish.   

  Based on all these comments, the Office 

of Planning recommends approval of this application.  

I will try to answer any questions you might have.  

Thank you. 

  CHAIRPERSON REID:  Thank you, Mr. 

Bastida.  Questions, Board members? 

  MS. KING:  Yes.  There was some mention 

of issues relating to landscaping in the courtyard.  

Have those been resolved? 

  MR. BASTIDA:  I am sorry, my mistake. 
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Yes, I received a plan for the landscaping and the 

proposed refinement of the design and the Office of 

Planning believes that the proposal is appropriate 

for the function of the campus and the activities 

that will take place on it.  And I thank you for 

reminding me of it. 

  MS. KING:  You are welcome. 

  CHAIRPERSON REID:  Is that it, Mrs. 

King? 

  MS. KING:  That is it. 

  CHAIRPERSON REID:  Okay.  There is no 

ANC report and the ANC is not present, is that 

correct? 

  MR. BASTIDA:  Madam Chairperson, the 

Office of Planning contacted the ANC and the ANC had 

not taken a position on this matter. 

  CHAIRPERSON REID:  Okay.  Thank you.  

There was a report that we just received from the 

Department of Public Works that basically says in 

part that -- let me just read it into the record.  

"Our report was that there would be no increase in 

student enrollment or staff increases resulting from 

the proposal of the new library.  And accordingly, 

DPW has no objection to the project from a 

transportation standpoint."  Persons and parties in 

support? Persons and parties in opposition?  Closing 
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remarks from the applicant? 

  MS. GIORDANO:  That concludes our 

presentation.  We would very much like a bench 

decision if that is convenient for the Board.  We 

think that a bench decision is warranted in this 

case because there is no opposition.  I think the 

project should be approved because it is a high 

quality design and superior design and conforms 

generally with the master plan that was approved by 

this Board about a year and a half ago.  Thank you. 

  CHAIRPERSON REID:  Okay.  Thank you.  

Board members, would you like to dispose of this 

today? 

  MS. KING:  Yes. 

  CHAIRPERSON REID:  Do we have a motion? 

  MS. KING:  I move that we grant the 

application with some conditions. 

  CHAIRPERSON REID:  I would second it.   

  MS. KING:  I think that there is no 

question that they have met the burden of proof.  

The materials that were presented to us and the 

testimony that has been given on the record gives 

great justification for us permitting this change in 

the campus plan.  The one area that concerns me, as 

I indicated before, is the hours of public access.  

I agree with the proposed change in hours of 
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operation from 7:00 to 2:00 and 24 hours during exam 

periods for faculty, students, and staff.  The 7:00 

a.m. to 10:00 p.m. should continue to be the hours 

of access for non-members of faculty staff and 

student body. 

  MS. GIORDANO:  If I could -- could I 

just make a -- ask a question basically.  Those 

would be the maximum hours, so the dean would have 

flexibility to perhaps limit public access to the 

library during exam periods? 

  MS. KING:  That was my intention, yes. 

  MS. GIORDANO:  Okay.  Thank you. 

  MS. KING:  Because it is -- you know, 

Upton Street -- your neighbors there are very 

sensitive, and I just think -- you've got your own 

law library, I am sure, at your office.  Not as good 

as what they are going to have at Howard, but I do 

think that it is not reasonable to have the public 

going in and out for 24 hours when the students are 

having exams.  I mean, there is good reason for the 

students to be boning up, but I think that 7:00 a.m. 

to 10:00 p.m. would be adequate for visitors. 

  MS. GIORDANO:  Right. 

  CHAIRPERSON REID:  I would agree.  Mr. 

Foushee, did you have any further comments?  Any 

further discussion?  The relief that the applicant 
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is requesting also would be within the harmony and 

purpose of the zone map and plans and to our 

knowledge there will not be any adverse impact to 

the neighboring property.  All in favor? 

  ALL BOARD MEMBERS:  Aye. 

  CHAIRPERSON REID:  Opposed? 

  MS. ROSE:  Who was the second made by? 

  CHAIRPERSON REID:  Mrs. Reid. 

  MS. ROSE:  Mrs. Reid.  Staff would 

record the vote as 3 to 0 to grant the application 

with Ms. King, Ms. Reid, and Mr. Foushee.  And we 

have just one condition and that relates to the 

hours of operation for -- 

  MS. KING:  The hours of --  

  MS. ROSE:  The hours of access for -- 

  MS. KING:  Of access for the public.  Do 

we need -- I expect the order should reflect the new 

hours of operation for faculty, students, and staff 

and indicate that there are fewer hours when the 

public is admitted to the campus. 

  MS. ROSE:  So the new hours would be 

7:00 a.m. to 2:00 a.m.? 

  MS. KING:  And of course this is 

enforceable by the gate that is going to be 

installed this summer. 

  MS. ROSE:  I am sorry? 
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  MS. KING:  The new hours will be as 

requested for faculty, students, and staff.  The 

hours for people who do not fall into those three 

categories will be from 7:00 a.m. to 10:00 p.m.   

  CHAIRPERSON REID:  And also are we going 

to indicate another condition that the security 

structure that they had proffered as being a control  

mechanism be included? 

  MS. KING:  Is that not already in the 

campus plan? 

  MS. GIORDANO:  It is. 

  CHAIRPERSON REID:  Oh, it is there? 

  MS. KING:  It is in there.  They 

indicated it.  I don't recall.  But I mean if you 

say it is in the campus plan -- 

  MS. GIORDANO:  It is. 

  MS. KING:  It is on the record that it 

will be built this summer.  Is that correct? 

  MS. GIORDANO:  That is right.  The 

campus plan doesn't speak to when it will be built, 

but I have --  

  MS. KING:  But you have spoken to that 

issue. 

  MS. GIORDANO:  Yes, I did. 

  MS. KING:  So it will be built this 

summer. 
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  MS. GIORDANO:  Yes. 

  MS. KING:  So long before the new 

library.  Now does this -- these hours are to go 

into effect immediately?  Is that the idea? 

  MS. GIORDANO:  That is what we are 

requesting, yes. 

  MS. KING:  Okay.  But before the classes 

resume in August or September or whenever they do, 

the gate will be in place? 

  MS. GIORDANO:  That is correct. 

  MS. KING:  Thank you. 

  MS. ROSE:  And then the last thing I had 

was construction shall be in accordance with the 

plans in the record. 

  MS. KING:  I am sorry, I didn't hear 

you, Tracy. 

  MS. ROSE:  Construction shall be in 

accordance with the plans in the record. 

  MS. KING:  Yes. 

  MS. ROSE:  We usually put that as a 

condition. 

  MS. KING:  Yes. 

  MS. ROSE:  Then that is all I have.  Is 

this a summary order? 

  CHAIRPERSON REID:  A summary order bench 

decision.  You should have your order within about 
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two weeks.  Thank you very much. 

  MS. GIORDANO:  Thank you very much. 

  MS. KING:  A handsome design, gentlemen.   

A very handsome design. 

  CHAIRPERSON REID:  Very well done.   

  MS. ROSE:  Okay.  We will recess for 

approximately 10 minutes before the next case. 

  (Whereupon, at 12:10 p.m. off the record 

until 12:37 p.m.) 

  MS. ROSE:  Okay.  The last case of the 

morning is 16351, the application of Kazys K. 

Skirpa, et al., pursuant to 11 DCMR 3107.2 for a 

variance from the minimum lot occupancy requirement, 

subsection 403.2, a variance from the maximum floor 

area ratio requirement, subsection 1203.3, and a 

variance from the off-street parking requirement, 

subsection 2101.1 for the proposed construction of a 

two-unit flat in a CAP/R-4 district at premises 309 

6th Street, S.E. and 517 Seward Square, S.E., in 

square 844, lot 831.  Would all persons planning to 

testify in this application please rise to take the 

oath? 

  (WHEREUPON, THE WITNESSES WERE SWORN.) 

  MR. SCHAUER:  Madam Chairperson, a point 

of procedure.  I wish to --  

  MS. KING:  Would you identify yourself 
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and give us your home address? 

  MR. SCHAUER:  I am sorry.  My name is 

Lyle Schauer.  I reside at 1107 Independence Avenue, 

S.E.  I am the Zoning Chair of the Capitol Hill 

Restoration Society and I am rising to seek 

recognition as a party in support in this case.  

This premises is within our interest area.  It also 

raises some very, I believe, important issues that 

are perhaps a bit bigger than the scope of this 

case.  They are of considerable interest to our 

society.  Thank you. 

  CHAIRPERSON REID:  Thank you.  And you 

will be so-recognized. 

  MR. SCHAUER:  Thank you. 

  MS. ROSE:  Madam Chair, in this case 

there is a request for a waiver of the fee, and if 

the Board would like to address that matter at this 

point. 

  CHAIRPERSON REID:  Okay.  The applicant 

-- please state here your name, your address, and 

then proceed, sir. 

  MR. SKIRPA:  My name is Kazys Skirpa.  I 

live at 5068 Sherrigot Place, N.W., that is in Ward 

3.  And this is my wife, Christina Skirpa, who you 

will have to replace the august assembliture you had 

in your previous hearing.  I had intended to read 
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this case to you, but I gather that is not what you 

prefer.  So I will just go through it and if I may 

submit it to the record if that is acceptable. 

  MS. KING:  Submit what for the record? 

  MR. SKIRPA:  This particular written 

presentation. 

  CHAIRPERSON REID:  Oh, okay.  Mr. 

Skirpa, we are now dealing with your request for a 

waiver of the fee. 

  MR. SKIRPA:  Oh, okay.  Yes.   

  CHAIRPERSON REID:  And we would like you 

to address that and the basis on which you are 

requesting such a waiver. 

  MR. SKIRPA:  The issue is quite simple.  

In this particular case, we were going to build a 

flat on this lot and there is a requirement for one 

off-street parking space, which we were glad to 

provide and able to provide.  In fact, we wanted to 

provide two.  But we were informed by the Historical 

Review Board that this is not going to be allowed in 

that particular historic district.  So we found 

ourselves basically in the position of two 

conflicting government agencies, one saying do and 

the other saying don't.  So our position at that 

time was, well, we are just a citizen.  Tell us 

which one you want us to follow. We will do either 
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one.  We were informed that it can't work in such a 

simple manner and that we would have to apply for a 

variance.  So my position, as I believe I explained 

in a letter that I sent to your staff, was that, gee 

whiz, I am not applying for this variance, the 

Historical Review Board is, and they are making me 

do it.  $800.00 is a lot of money.  And, therefore, 

I felt and your staff recommended that I do so, 

submit a letter asking that the fee for that 

particular variance be refunded. 

  CHAIRPERSON REID:  All right.  Mr. 

Skirpa, this particular situation is a little bit 

convoluted.  So in addressing the matter, we will 

hear from Corp Counsel, who will basically explain 

to you the position of the BZA or to recommend or to 

suggest the basis therewith. 

  MR. BERGSTEIN:  My name is Alan 

Bergstein.  I am an Assistant Corporation Counsel. I 

was requested by the Office of Zoning to look into 

the question presented by the request for a refund.  

I would first note that what I will be doing is 

providing advice to the Board which the Board can 

accept or reject.  The request for a refund would 

come under Section 3381 of Title XI.  3381.3 

indicates that "any decision of the Director of the 

Office of Zoning regarding the application of the 
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fee schedule may be appealed to the Board by the 

Appellate or applicant."  That was in part.  And 

Section 3381.4 indicates that "the Board may 

authorize the refund of all or a portion of the 

filing fee if it finds that the application was 

incorrectly filed at the direction of the Zoning 

Regulation Division of the Department of Consumer 

Regulatory Affairs."   

  Therefore, I see two questions because I 

don't believe that the applicant is saying that the 

application was filed in error, but that there are 

other reasons, perhaps equitable reasons, why the 

refund should be made.  The first issue I see, 

therefore, is whether or not the Board can grant a 

refund for reasons other than those specified in its 

rules.  And the second issue is that if it can, 

whether or not what has been termed the 

contradiction between the Historic Preservation 

Review Board and the zoning rules would furnish 

grounds for that type of waiver. 

  As to the first issue, the authority to 

establish fees actually derives from the 1938 Zoning 

Act, Section 8.  That was carried over after 

amendments into the D.C. Code Section 5424, which 

authorized the mayor of the District of Columbia to 

require and fix the fee to be charged for an appeal.  
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The mayor in 1986 issued a mayor's order which had 

an effective date -- I am sorry, 1983 -- which had 

an effective date of June 7, 1983.  That is Mayor's 

Order 83-165, which delegated to the BZA the 

authority to require and fix the fee for filing 

applications and appeals. 

  In 1994, and I don't know if there was 

any previous rules on fees, but the current section 

was promulgated in 1994.  There was a notice of 

final rulemaking published at 41 DCR 2831, and what 

those rules provided for was a requirement that all 

applicants pay the established fees except whereas 

provided in Sections 3380.3 and 3380.4, which 

specifies very specific exemptions for the filing 

fee.   The notice of final rulemaking that published 

the final rules indicated that the issue of 

exemptions was commented upon and was looked at and 

was determined to be limited to the precise 

exceptions that are provided in the current rules.   

  Taken together with the limitation of 

refunds to errors in the application of the schedule 

of fees and the fact that the issue of whether or 

not a class of persons should be exempted from 

paying the filing fee is a factor that was looked at 

at the time of the promulgation of the 1994 rules 

would indicate to me that it was not the intent of 
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the Board when it promulgated these rules to allow 

for a refund other than for the specific -- other 

than if there was an error in the application of the 

schedule of fees and did not recognize a waiver for 

any other group of persons other than the two groups 

of persons and entities that were specified in the 

chapter.  So that the request to recognize another 

class of persons, which would be a waiver for all 

persons who are required to seek a variance due to a 

policy of the Historic Preservation Review Board is 

something that would be the subject of a rulemaking, 

because it really is a rule, which would require a 

public comment period and a notice of final 

rulemaking before that type of rule can be in 

effect.  The requirement for publication of rules is 

found in Section 6 of the District of Columbia 

Administrative Procedures Act which is codified at 

1-506 Subsection A. 

  So what I have concluded is that the 

Board, I do not think, has the authority to grant 

the waiver in this case.  If the Board disagrees 

with my conclusion, the question that has been 

presented is whether grounds exist for a waiver due 

to the fact that as a matter of policy the Historic 

Preservation Review Board has issued a ruling which 

would require the property owners to seek a variance 
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of a regulation or whether or not those facts would 

furnish grounds for granting of a waiver.  And I 

think that the premise of all this is that if the 

Historic Preservation Review Board has a policy that 

conflicts with the zoning regulations that the 

Zoning Commission and the BZA must defer both in 

terms of its fees and their rules to the policy of 

the Historic Preservation Review Board.  I don't 

think that is a fair characterization of the 

relationship between Historic Preservation and the 

BZA. 

  First I would note a decision of the 

Court of Appeals in American University Park 13 

Citizens Association v. Berca, which talked about 

the relationship of the Street Closing Act and the 

Zoning Commission's role.  The opinion indicated 

that the fact that there are two statutory routes to 

the same end does not necessarily imply that one of 

them must be deemed to preempt the other, which in 

my reading means that the Zoning Commission and the 

BZA do not have to compromise their mandate to 

safeguard the public health and safety in the 

applications of its rules simply because as a matter 

of policy the Historic Preservation Review Board 

does not wish to allow curb cuts in a historic 

district.  In fact, I believe the Court of Appeals 
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has gone further and indicated that the BZA cannot 

use the mere fact that a property is located in a 

historic district alone to grant a variance.  The 

case that stands for that proposition is Capitol 4 

Hill Restoration Society v. BZA.  It is at 534 

Atlantic 2d 939.  The part of the opinion I would 

like to quote for the Board's guidance is as 

follows.  "The inclusion of intravenous property in 

the Capitol Hill Historic District is not a 

condition which uniquely affects the lot at issue.  

If this fact were sufficient to justify a finding of 

uniqueness, then each and every parcel of land 

within the Capitol Hill Historic District would be 

entitled to a variance on this basis alone."  

Therefore, not only is the relationship between 

Historic Preservation and Zoning not inconsistent, 

but in fact a conflict between the two does not 

alone furnish grounds for a variance.  And it would 

seem to me that if that is the case, it certainly 

would not furnish grounds for a waiver of fees which 

are meant to compensate the Board for its costs to 

hear this case, and in fact the issues presented in 

this application in terms of the application of 

those principles to the request being made is really 

very complex and is exactly the type of case that 

would take the time and resources of the Board and 
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would therefore seem to me to be one that the Board 

should be compensated for hearing by application and 

enforcement of its fees.   

  So I do not conclude that the fact that 

a policy decision has been made by the Historic 

Preservation Review Board would require the Zoning 

Commission to waive its fees in this particular 

case. 

  MS. KING:  Do we need a motion? 

  CHAIRPERSON REID:  Yes. 

  MS. KING:  I move that we deny the 

request for the waiver. 

  MR. CLARENS:  Second. 

  CHAIRPERSON REID:  All in favor? 

  ALL BOARD MEMBERS:  Aye. 

  CHAIRPERSON REID:  Opposed?   

  MS. ROSE:  Staff will record the vote as 

4 to 0 with Ms. King, Mr. Foushee, Ms. Reid, and Mr. 

Clarens to deny the request for a waiver of the 

fees. 

  CHAIRPERSON REID:  Mr. Skirpa, you may 

now proceed with your case. 

  MR. SKIRPA:  All right.  I believe I 

have introduced myself and my wife.  I want to give 

a little background on the subject lot which is 

shown on that chart there in photo E and photo F and 
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photo D. It is located at the corner of 6th and 

Pennsylvania Avenue, S.E.  It has been owned by Mr. 

and Mrs. Kelius since the 1960's, which are my 

wife's parents.  I am sorry, the adjoining property 

has been owned by them since the 1960's.  The lot 

they purchased in 1992.  One of the reasons for 

purchasing the lot was it had a grandfathered 

commercial use for a large billboard display on it, 

which was very, very unattractive.  After purchasing 

the lot, that particular practice was canceled and 

the lot was maintained. 

  Photo A shows the Seward Square block as 

seen from Pennsylvania Avenue.  Photo B is an 

enlargement of a portion of the block especially 

showing or focusing on the corner of that short 

block at 5th and Seward Square.  And as you can see, 

that corner building is a quite massive building.  

And Photo C shows the lot as seen from the 6th 

Street side.  This photo also shows the side 

elevation of the 515 Seward Square property which 

rises some 45 feet above grade.  It is 4 stories.   

  In 1994, the lot was gifted by Mr. and 

Mrs. Kelius to my wife, myself, and my two adult 

children.  Rather than selling the property, we 

decided to seek to develop it.  After various 

considerations and exploration, we opted for the R-4 
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allowable of a flat, which is the subject of this 

petition and the variances for it.  Our intent was 

that we or our children -- one of them -- move into 

this new project as we sell our home, which is much 

too large for the two of us in Ward 3.  In order to 

make a proper design, we engaged architect Clarence 

Nunley and a D.C. licensed professional engineer, 

Mr. Venegis.  We started exploring various design 

options and did extensive consultation with the 

Historical Review Board, who showed a great interest 

in the project and contributed a lot to it. 

  We discovered that although the lot 

geometrically is regular, there were a great number 

of restrictions or limitations that were imposed in 

things that we do with the lot.  Additionally, we 

felt that residential design considerations for the 

case of a single family residence might not be 

appropriate.  The reason for this we felt was the 

high window exposure along 6th Street, as any 

building that we would build would face a restaurant 

across the street with outdoor seating.  Now this 

goes on until late at night and would not be an 

ideal thing for a single family home.  For a flat, 

at worst case if you rented it, this consideration 

is not quite as strong -- this at least was our 

feeling. 
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  Now the restrictions and limitations 

that evolved as we went through this process for the 

two flats.  The first, of course, was the fact that 

even though we had planned to provide parking, one 

space for each flat, we could not do so because we 

were not granted a curb cut.  We spent about a year 

negotiating as a suggestion of the Historical 

Preservation Board, with adjoining property owners 

at the condo property at 311, 313, and 315 who have 

a private alley which abutted the rear of our 

property.  So we felt that possibly we could work 

something out to circumvent the curb cut and thereby 

gain access for parking and satisfy all sides.  We 

were not able to resolve this, so we proceeded, as 

we are right now, asking for this particular 

variance. 

  Additionally, two other things emerged 

and were pointed out by Historic Preservation.  One 

was the nature of the block.  Seward Square is a 

short block.  Aside from the lot and the two 

properties that our family owns, there are six other 

houses.  They are all very massive, as you can see 

in the photographs.  All exceed FAR and lot 

occupancy by more than we are asking I suspect.  The 

corner property shown in photo B -- as you can see, 

this is at 5th and Seward and our lot is at 6th and 
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Seward -- is very, very distinct, massive, and 

historically attractive.  The Historic Review Board 

felt that to balance out the block, it would be 

inappropriate to design anything that would not be 

consistent with such massiveness as was on the other 

corner.  I believe they submitted to you their 

recommendations to that effect. 

  To see if there was a way to comply with 

their desire and to be consistent with the 

historical nature of the block, we did an alternate 

design and scaled the building down conforming the 

lot to the FAR and lot occupancy.  We presented this 

concept to the Historical Review Board.  They took 

one look at it and it was a very large no.  And they 

referred us in writing, and I believe you have that, 

to please go back to your original design and please 

seek further required FAR exception and lot 

occupancy, and I believe that is their 

recommendation. 

  In addition, if you focus on photo D, 

where you see the lot, you see that the adjoining 

property, which is our family-owned, has two almost 

industrial type in appearance four-story high brick 

walls without any windows.  This is extremely 

visible from Pennsylvania Avenue and 6th Street 

because it is widely open.  A smaller design would 
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hardly cover the rear portion of this four-story 

high wall and not even height would cover very 

little, only about half of the rest of all the 

walls.  So this was pointed out and this again was 

used as supporting to try and build a larger 

building, not only to match the historical 

requirements on the block, the corner requirement to 

cap it off in a desirable manner and consistent with 

historical needs, but as well as to hide this rather 

ugly wall which is of no benefit to anyone except 

being ugly.   

  Chart 2 is the design that finally 

evolved and that was approved by the Historical 

Review Board.  They went so far as to select bricks 

for us to match the brick requirements.  So we have 

spent considerable time in basically evolving to 

this particular design. 

  MS. KING:  Is that two apartments or 

three? 

  MR. SKIRPA:  Two apartments.  The intent 

or what we tried to do, and this is part of the 

design, is to design a flat that does not look like 

a flat but looks like two townhouses.  One has an 

entrance from Seward Square and the other has from 

6th Street.  So if someone didn't tell you, you 

wouldn't know.  And as you can see, they are quite 
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large.  These are basically townhouses.  There is a 

basement and three stories. 

  MS. KING:  They are huge. 

  MR. SKIRPA:  Now this is the lot 

coverage as indicated.  Now the little dot in red 

that you see there on the left, that is the 

remaining visible portion of the four-story 

industrial wall as we like to call it.  As you can 

see, that is not -- that is hardly an attractive 

feature. 

  MS. KING:  Now there is a wall on the 

left and a wall on the right.  Which wall are we 

talking about? 

  MR. SKIRPA:  Seward Square is on the 

right.  The lot is 21 feet on Seward Square and 90 

feet along 6th Street.  So this here -- it didn't 

quite come out -- is where Seward Square is.  So no 

matter what you build, if you build anything at all, 

this would be covered. 

  MS. KING:  Are you covering the whole of 

both sides? 

  MR. SKIRPA:  We are trying to cover as 

much of both sides. 

  MRS. SKIRPA:  Except for this under -- 

  MS. KING:  So this will block the 

windows of -- 
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  MR. SKIRPA:  Not really.  Here is what 

happens with the windows.  That building that has 

the windows -- first of all, the windows are 

bathroom and kitchen windows in there and we own the 

property or the family owns the property.  The 

adjoining building which you are referring to is 40-

feet high.  Our project would be approximately 35.  

The 4th floor windows would not be blocked at all.  

The 3rd floor windows would be partially blocked.  

The 2nd floor windows we own -- we use that 

particular apartment.  And the first floor is the 

resident manager.  Our plan for our own apartment 

usage on the second floor where that is in effect is 

to use stain glass windows and to make it into an 

attractive design.  But as I indicated, these are 

the bathroom window and kitchen.  All living rooms 

and bedrooms are front and right facing the rear of 

the building or Seward Square.  Now we weighed this 

heavily and we did consider cutting in and enlarging 

that cutout into the new proposed building.  But 

when we weighed the benefits of increasing basically 

a shaft, which still would be a shaft, by the 

disadvantage in floor plan by cutting in and 

contouring around, we felt that wasn't an 

appropriate thing to do.  So the 4th and 3rd floor 

windows are not affected effectively.  The only ones 
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affected is our apartment, our family apartment, and 

the resident manager.  And of course they have all 

the ventilation. 

  MR. CLARENS:  How wide is that court? 

  MR. SKIRPA:  16 feet, I believe, and it 

is about 8 feet deep.  It is not a slender one.  It 

is a fairly wide one. 

  MR. CLARENS:  And have you checked that 

that in fact meets the requirements for closed 

courtyards? 

  MR. SKIRPA:  Yes.  We had a similar 

question from ANC on other aspects.  Like, for 

example, they asked us about the fire code and I 

have a letter from a professional engineer that 

states it meets it.  I have to assume that the 

licensed architect that we have used and the 

professional engineer did this according to code.  I 

am not an architect or an engineer, so I abide by 

their guidance.  And I think that we have gone 

through enough.  They have been down to the 

Department at 614 and discussed things, and I am 

sure it would have come out if that was 

inappropriate.  I hope.  At any  

rate -- 

  MR. CLARENS:  Well, because it might not 

have come out because it is not the building that 
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you are proposing.   

  MRS. SKIRPA:  It is. 

  MR. CLARENS:  No.  The courtyard would 

be created in the other building. 

  MRS. SKIRPA:  No. 

  MR. SKIRPA:  No, no.  I know what he is 

saying. 

  MS. PRUITT-WILLIAMS:  As you look at the 

drawing there, you don't see a courtyard.  So if 

that is what they saw at 614, they would not know 

necessarily that there is an airway on your existing 

building, and that is the concern. 

  MR. CLARENS:  And I reminded him that 

that is okay.  That is not what you are applying 

for.  That would be -- that you would be allowed 

either as a matter of right, if the issue of the 

parking and the issue of the lot occupancy and the 

issue of the floor area ratio, you could in fact 

build a townhouse in that location to the property 

line and to the height allowed by the zoning.  So 

that the problem would be then with the apartment 

building and not with your building.  Okay.  I am 

clear with that. 

  MR. SKIRPA:  Yes.  So now let's put on 

the other chart which shows the scaled down version 

of the same type of building that meets the FAR and 
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the 6-D lot occupancy.  There is it.   

  MS. KING:  This is what you originally 

proposed?  This is what you wanted to build, is that 

correct? 

  MR. SKIRPA:  Well, we looked at both 

sides.  We looked at let's design this thing to 

conform to all the zoning regulations with the 

exception of parking because that was sort of 

imposed on us.  But the FAR and lot occupancy and 

those types of things.  Then as we discussed this, 

and it did go on for quite some time, with the 

Historical people, these different desires and needs 

that were expressed indicated that this would be an 

inappropriate building to build the conforming one 

and is so indicated.  No we started thinking that we 

have an interest in the block too.  We own property 

there.  We have had it since the 1960's.  We are not 

going anywhere.  And very frankly, as a citizen and 

property owner, I would be much more encouraged if 

somebody but me were to build a matching, nice, 

massive building on that corner to the other corner 

than some very small little building.  So I joined 

the Historical view and I understand their position, 

but I think it makes a lot of sense from a 

standpoint of ownership and value.  Because it is a 

historic block, so why not design in it in 
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accordance.  And as pointed out by the Historic 

staff, that gee whiz there is not a single other 

building in the entire block that conforms on lot 

occupancy.  Most of it -- the next corner lot just 

about is almost 100 percent if you look at it. 

  So with their guidance plus the 

difficulty of parking was not provided, so something 

in effect was taken from us.  I realize legally and 

properly, but nevertheless we would very much prefer 

to have it. Two spaces of parking in that Capitol 

Hill area certainly have value and convenience.  

That was gone.  So in a sense, we discussed this as 

a -- since that was imposed, eliminating of that 

ugly industrial wall becomes a requirement. To be 

massive became a need or a desire.  And all these 

things we are told and we don't mind and we 

understand and we agreed.  In addition, if you look 

at the rear yard, assuming the rear yard is defined 

behind the Seward Square side, it really isn't a 

rear yard. 

  MS. KING:  It really is what? 

  MR. SKIRPA:  It really is not a rear 

yard in the conventional sense.  If you have a 

conventional rowhouse, like for example our property 

at 513 Seward Square -- we have a small rear yard 

which is from property line to property line and has 
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a fence at the end.  It is very, very nice to 

entertain and to have a little greenery. 

  Now if you wanted to view this as a rear 

yard belonging to the flat that is further over on 

6th Street, it is open to 6th Street.  And again, we 

are now facing Mr. Henry's and the restaurant and 

the fun and the noise and so forth.  Now to fence it 

all in would be very much out of character for the 

buildings there.  So to remain open renders it, 

again, as a basically useless type of piece of 

ground.  Our intent is to landscape it, simply to 

make it -- you know, that is an easy thing to do. 

  MS. KING:  But your first desire was to 

have two off-street parking spaces there? 

  MR. SKIRPA:  I am sorry? 

  MS. KING:  Pardon? 

  MR. SKIRPA:  I am sorry, I didn't hear 

you. 

  MS. KING:  Your first desire was to have 

two off-street parking spaces. 

  MR. SKIRPA:  That is the first desire.  

Because my view was if I can't put a curb cut in, I 

do have space to provide parking for two.  The 

requirement is one, but I would provide two because 

it is a flat for two people and that is logical.  

And that is very valuable and very desirable.  That 
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was taken away for the curb cut.  I went one step 

further with the Historical Review Board and I 

argued that the adjoining -- this belongs to the 

condominium unit people that are here.  This is 

their private alley.  So since we couldn't -- we 

tried to negotiate something with them, but it just 

didn't happen.  So we argued that, well, they 

already have a curb cut here.  So let's compromise.  

We are not really doing a new curb cut.  Let's just 

widen this one by whatever -- 6 feet or 7 feet, 

right?  So we went around that with much battling 

and anyhow that didn't happen.  So we are back where 

we started from.  As you indicate, we would love to 

have two parking spaces, but we can't.  So we 

proceeded to basically try and comply with all the 

other impositions, which we agree with, namely the 

massiveness of the building and so forth and so on.  

This, of course, will cost a great deal more money 

from our viewpoint, but on the other hand, the 

property will be more valuable by being consistent 

and historical, which the block in our view demands 

and the Historical Review Board feels the same. 

  We are not conventional developers.  We 

have owned property there since the 1960's.  We will 

keep this property and maintain it and possibly live 

there.  Now let's see what else we have.  I think -- 
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all right, the next thing is I presented this to the 

ANC 6-B Board.  I believe you have their report.  

They did not oppose it.  They put so in writing.  

They raised several questions which I felt I should 

probably answer because it makes sense.  One of the 

questions was the fire code as to exits and whether 

this design complies.  And at the time of the 

hearing, as I said, I relied on the PE engineer and 

the architect.  So I sort of said, well, I hope they 

are right.  I am sure they are. These people know 

what they are doing.  Since then, I received a 

letter which I am going to submit to you from the 

professional D.C. licensed engineer stating that it 

does meet.  So that question presumably is answered. 

  Let's see, what was the other thing.  

Give me one second.  I will have to look in my notes 

for a minute.  Oh, yes.  They said that they would 

have felt stronger as to our case and merely not 

oppose but support fully, which they claim they 

don't do too often -- I don't know, this is the 

first time I visited them -- if we would have shown 

them proof or evidence that we applied for a curb 

permit.   

  MS. KING:  For what? 

  MR. SKIRPA:  For a curb cut permit and 

of course have it denied.  Well, it stopped me for a 
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minute or two.  When you are told something doesn't 

work, why do it?  So at that time, like here -- I 

don't know if I got an appropriate answer, but I 

want to present that to you.  I did not do so 

because it made no sense.  It wouldn't be granted I 

was so informed. 

  Then there was an element of confusion 

which you will note in their recommendation.  They 

say that I presented multiple plans to them and they 

were a little confused.  Well, to clarify this, the 

only plans that I presented to them are the ones 

that are on this board and there are two of them, 

which I suppose is multiple, but it is the minimum 

of it.   

  MRS. SKIRPA:  With this being the 

preferred.   

  MS. KING:  That you preferred or the 

Historic Preservation? 

  MRS. SKIRPA:  Also. 

  MS. KING:  You prefer that also? 

  MR. SKIRPA:  Absolutely. 

  MRS. SKIRPA:  Yes, definitely.  And with 

a small wall exposure here. 

  MR. SKIRPA:  The photographs -- if you 

drove by there and looked at that wall -- we are 

used to it because we have been there forever, so 
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you kind of get used to anything.  But it is not a 

very nice thing to stare at 45 feet of solid brick 

wall, two of them in particular on a corner.  

  MRS. SKIRPA:  This would be exposed with 

the design -- 

  CHAIRPERSON REID:  Speak into the 

microphone.  I was afraid you weren't being picked 

up by the microphone. 

  MRS. SKIRPA:  In other words, this wall 

here would be exposed in the second version that we 

presented that would have no variances whatsoever.   

  MR. SKIRPA:  Except the parking. 

  MRS. SKIRPA:  This whole thing would go 

45 feet up. 

  MR. SKIRPA:  Almost the entire wall 

remains exposed, that entire rear wall going up 45 

feet. 

  MS. KING:  Yes, we understand. 

  MR. SKIRPA:  No in order to maintain the 

21-foot frontage design and a good floor plan, we 

scaled the building down to conform with the 60 

percent and the 1.8 to what you see here and are 

making this argument.  Now I am fully aware that it 

is geometrically possible to concoct some sausage-

like structure that would be slender and not allow 

us to use the 20-foot width of the lot and cover 
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that wall, but then what kind of a design do you 

have?  So we took the position that here is -- in 

the front of both of these designs, the brick work, 

the height, the massiveness was approved by the 

Historical Review Board, except they very strongly 

emphasized that this design is inferior, please 

don't do it, and recommended to do the other, which 

we fully agree and hope that you do too.  That is 

the subject, of course, for these variances, the two 

variances aside from the parking.  That, obviously, 

either way we have no choice in. 

  Now the last thing that was raised by 

the ANC 6-B people was that, well, you didn't really 

submit any showing of strong neighborhood support.  

I think that was the term used in the letter that 

you have.  In our view, an empty lot where all we do 

is pick up beer bottles and pay taxes on it, is 

probably a good thing not to have.  And I would 

envision it hard of why it is of benefit to anybody 

to so maintain it, even when it is not at their 

cost.  So we never really -- and we heard no 

opposition from anybody.  As a matter of fact, we 

talked to a number of people and they were in favor, 

including the former condominium I guess president 

at the properties at 611, 613, and 615. So we did 

not really go about in a very effective way to 
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canvas the neighborhood until recently when we sent 

out some letters, which included photocopy 

reductions of the preferred plan and a one-page 

letter explaining what and why we were doing things 

and asking for written support.  We said, if you 

don't like it, let us know.  If you like it, sign 

here and mail it back kind of thing.   

  MRS. SKIRPA:  Okay. So this is the lot 

in question. 

  MS. KING:  You have to speak into a 

microphone.  There is one behind you. 

  MRS. SKIRPA:  This is the lot in 

question.  My mother's -- our property is here, the 

apartment house, the tall apartment house and a 

three-unit townhouse.  The green shaded is what we 

got a written support for.  We sent out letters and 

plans to neighbors. 

  MS. KING:  You will be submitting those? 

  MR. SKIRPA:  I am going to submit all of 

that here together with my other. 

  MRS. SKIRPA:  And the white portion is 

no response received.   

  MS. KING:  This private alley behind 

your house belongs to whom? 

  MS. JACKSON:  It belongs to a 

condominium association that owns those three 
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buildings.  That is a private alley.  They own it.  

It is not public. 

  MRS. SKIRPA:  It is private. It is a 

driveway.   

  MR. SKIRPA:  Okay, a driveway.  The cars 

go in and out.   

  MRS. SKIRPA:  A private driveway. 

  MR. SKIRPA:  Now these letters that we 

mailed out, we only mailed them out to the six other 

property owners on Seward Square.  There are a total 

of 9 lots there.  Of course, we own one lot and we 

own two properties.  And along 6th Street.  We 

probably sent out about 15 or 18 letters.  Four 

returned addressee unknown and that sort of thing.  

I have brought the copies of that.  The four 

indicated there are property owners, and as you can 

see they basically are -- with the exception of two 

buildings, the condominium and the 511 Seward Square 

-- they basically surround us and they have written 

in support and in favor.  The 511 property, which is 

adjoining to our yellow 513 townhouse are new 

people.  They just moved in a month or two ago.  We 

talked to them and visited them and everybody says 

oh that sounds good and we agree, but they did not 

return the letter.  So you will have to take my word 

for it, but that is it again. 
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  So this is where we stand as far as 

answering the questions that the ANC asked about 

support.  So as it stands, the Capitol Hill 

Restoration Society, who will testify as indicated, 

are in favor of it.  ANC 6-B does not oppose it.  

The majority of the immediate neighbors that own 

individual properties fully supported us as 

evidenced by their signature.  The Historical 

Preservation Review Board fully supports it as 

presented and fully does not support it if it were 

to conform to the zoning variances we are asking 

for.  So in short, we also feel that there is 

possibly an element of fairness involved.  And this 

I am sure is not a zoning matter.  But if you take 

the land that I am denied to from a standpoint of 

parking spaces and put it in the building, that is 

your variance, FAR and lot occupancy just about.   

  CHAIRPERSON REID:  If you do what?   

  MR. SKIRPA:  And the last and final 

point is --  

  CHAIRPERSON REID:  Excuse me, Mr. 

Skirpa. 

  MRS. SKIRPA:  Say that again. 

  CHAIRPERSON REID:  Yes.  If you do what? 

  MR. SKIRPA:  I am saying -- and this 

just crossed my mind.  Valuable parking is taken 
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away.  What do I do?  Maintain the lawn?  No, let's 

assume I can use it constructively.  If I take the 

position that the constructive use of these two 

spaces -- let's say 10 x 20 for parking, right -- is 

incorporated into the lot occupancy and subsequently 

on three stories of FAR, I just about wind up in the 

design.  So it appears to me that from an element of 

fairness, if something is taken, something should be 

given.  And we view the taking to some degree as a 

non-geometrical hardship.  It is a hardship.  If 

somebody took something from you, you would deem it 

as such.  

  But all this notwithstanding, we think 

we have a very nice project that is going to be of 

benefit to the community.  It will benefit the 

block.  It will cap off the corner appropriately.  

And also it would eliminate the probability or 

possibility in the future of somebody else buying 

that lot, and that will happen sooner or late, and 

building perhaps an inadequate and perhaps 

conforming building.  I don't think single family 

residency there is an ideal.  I wouldn't buy a house 

there with Mr. Henry's across the street where 

everybody drinks beer until 2:00.  That is not a 

very good way for a home. 

  MS. KING:  Where -- would you identify 
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where that is?  I thought you said there was a 

condominium across the street? 

  MR. SKIRPA:  No, no, no.  The 

condominium is behind. 

  MRS. SKIRPA:  This is the lot here at 

6th Street.  Most of the fenestration looks onto Mr. 

Henry's on 6th Street. 

  MS. KING:  Oh, so when you say that 601 

Pennsylvania Avenue has written in support, that is 

Mr. Henry's? 

  MR. SKIRPA:  Yes.  That is the owner of 

that --  

  MS. KING:  And what is next to that? 

  MRS. SKIRPA:  310 6th Street. 

  MR. SKIRPA:  He also owns that or 

somebody.  Basically -- 

  MS. KING:  What is 310?  Is that a 

private residence? 

  MRS. SKIRPA:  It may be.   

  MR. SKIRPA:  It is a lot. 

  MRS. SKIRPA:  It is a lot. 

  MR. SKIRPA:  That is a lot.  He uses it 

for parking. 

  MS. KING:  And who does it belong to? 

  MR. SKIRPA:  Mr. --  

  MS. KING:  Are you going to submit 
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letters to us? 

  MR. SKIRPA:  Yes. 

  MS. KING:  Why don't you do that now. 

  MR. SKIRPA:  Okay.  That is a good idea.  

This is as I indicated --  

  MS. KING:  Give them to the secretary. 

  MR. SKIRPA:  Oh, okay.   

  MS. KING:  Can I -- Tracy, when you put 

them in, can I see the letters, please? 

  MR. CLARENS:  Mr. Skirpa, can you tell 

us or do you know a little bit about the history of 

this site?  What building existed there previously 

and how long have you owned it? 

  MR. SKIRPA:  Okay.  The history goes 

back to 1960 when my wife's parents bought the 

adjoining property t 516 Seward Square.  At that 

time, the lot had grandfathered in commercial use.  

And what you had there -- and I think there are some 

people in this audience that remember that -- is a 

very, very large commercial billboards.  You know, 

ESSO is good for you and so forth and so on. These 

monstrous things that you see on the highway.  That 

is a long time ago. 

  MR. CLARENS:  No building? 

  MR. SKIRPA:  No building. 

  MR. CLARENS:  In your research have you 
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figured out if there is a building at any point? 

  MR. SKIRPA:  I did not do research, but 

I can say for absolutely positive that as of 1960, 

there wasn't one.  And I think the people in the 

audience may testify beyond that.  I was just 

talking to some of them that have been longer 

residents of that area.  At that point in time, as I 

said, there was this very large billboard.  And I 

guess before zoning regulations were implemented, it 

was allowed and it maintained itself there.  It 

grandfathered in with that right.  It was very, very 

ugly and it invariably was surrounded by trash.  It 

was a nuisance, a plain old nuisance.  Nobody could 

disagree with that.  

  MR. CLARENS:  And in 1960, you in-laws 

bought 515? 

  MR. SKIRPA:  Correct.  And the lot was 

next door owned by whoever. 

  MR. CLARENS:  I take it the lot was not 

bought at that point? 

  MR. SKIRPA:  No, no, no.  The lot was 

owned -- I think it was a railroad corporation and 

it leased to somebody with billboards.  It was a 

corporation, et cetera.   

  MR. CLARENS:  Okay. 

  MR. SKIRPA:  Then the lot in 19 -- and 



 

NEAL R. GROSS 
COURT REPORTERS AND TRANSCRIBERS 

1323 RHODE ISLAND AVE., N.W. 
(202) 234-4433 WASHINGTON, D.C.  20005-3701 (202) 234-4433 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

my wife's parents were always trying to get that lot 

just to get rid of that stuff.  At any rate, nothing 

ever happened.  Instead of dealing with private 

citizens, they were dealing with a big railroad 

corporation and it is not an easy thing to do in 

matters of a lot.  At any rate, in 1992 the lot was 

purchased -- I forgot -- there was a real estate guy 

that operates in the Capitol Hill area.  And 

apparently he was trying to do something with it and 

got into trouble money-wise as rumor says and he 

couldn't do it and he had to sell it.  Well, who was 

the most logical person to approach?  It was 515 

Seward Square, which it was then bought.  Then, of 

course, we tore down or we removed all this business 

and put a very nice fence around it which all the 

neighbors liked but don't want to pay for and seeded 

it with grass and maintained it.  Actually, the 

maintenance of it is not as simple as it sounds.  

Because being a corner lot, usually every week there 

is an appropriate number of trash cans full of 

bottles and what have you.  Then in 1994, to give 

you the full history, my wife's father passed away 

and in the estate process the lot was gifted to an 

equal share to myself, my wife, and my two children.  

So now the lot is owned by all four of us and we 

looked at it and our plan was to basically -- my 
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daughter is in California studying and my son has a 

business here and neither one own a home.  We have a 

home and we actually plan to move into 513 Seward 

Square where we are presently redecorating a larger 

apartment and our plan is to sell our house in Ward 

3, which is too large and too expensive and we don't 

need it, and then it is logical that the flat would 

be just nice for these two guys.  We have a good 

family relationship.  Her mother still lives in the 

apartment at 515 and we have been there, for like I 

said -- the family has been there since the 1960's.  

So probably I think we can claim that we indicate 

stability, if you wish, and have good intentions to 

do things that are right. 

  MR. CLARENS:  I don't want to cut you 

off, but I am less interested in the family history 

as in the lot history.   

  MR. SKIRPA:  You got both.  You got two 

dollars for one.  Okay.  So to maintain it -- like I 

was going to say, let's assume for the moment that 

we were to sell the lot.  Whoever buys it is going 

to do something with it.  What that something is, we 

don't know.  How desirable and what their intention 

is, we don't know.  The probability -- high I think 

-- is that basically a small-time speculative 

developer would buy it and build something to sell 
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to make money.  There is nothing wrong with that.  

We love it.  But our motivation, I think, is more 

consistent with the plans.  We are willing to spend 

more money to make it historic and nice than I 

suspect some non-owner party will. 

  MS. BAILEY:  Madam Chair, is it possible 

for me to please ask a question? 

  CHAIRPERSON REID:  Yes. 

  MS. BAILEY:  Mr. Skirpa, my name is 

Beverley Bailey and I work with the Office of 

Zoning.    MR. SKIRPA:  Yes, we have met.   

  MS. BAILEY:  Good afternoon, sir.  You 

have listed your lot number as lot 831.   

  MR. SKIRPA:  Yes. 

  MS. BAILEY:  This is a technical 

question.  My map is showing it as lot 808? 

  MR. SKIRPA:  Yes.  What happened is Mr. 

and Mrs. Kelius, after they bought the lot in 1992, 

for tax reasons combined it -- tax reasons not a 

subdivision -- to reduce the taxes.  Otherwise, they 

would have been paying taxes on a vacant lot, which 

as I think you know in the District of Columbia is 

about five-fold. It is very expensive to discourage 

vacant lots.  When we went through this process in 

order to build on it, we had to resubdivide, if you 

wish, and we went to the surveyor's office and split 
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that lot back to its original shape and geometrical 

condition, which at that time it was 808.  Then they 

assigned a new number, which is 831, and I believe 

that is the current number. 

  MS. BAILEY:  Is that shown on your 

surveyor's plat? 

  MR. SKIRPA:  Oh, yes.  I don't have it 

with me, but it is a matter of record, yes. 

  MRS. SKIRPA:  Is it on the plans? 

  MR. SKIRPA:  On the plans, it would not 

be proved.  I did not bring the -- 

  MS. PRUITT-WILLIAMS:  We do have a copy 

of the plat, but there is no lot number. 

  MR. SKIRPA:  I can furnish that. 

Obviously it is available. 

  MS. PRUITT-WILLIAMS:  It is just not 

shown.  That is not to say that it is not on there. 

  MR. SKIRPA:  I see.  You know, it has 

been subdivided. 

  MRS. SKIRPA:  831 is on our signs that 

speak to this meeting. 

  MR. SKIRPA:  Yes, but -- it is.  I 

probably gave her those numbers. 

  MS. PRUITT-WILLIAMS:  831 is what we 

received from the Zoning Administrator's office, 

which is what we used for advertising and that is 
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also what you have been having your notice -- on 

your orange signs for notice.  So it is consistent 

that way. 

  MRS. SKIRPA:  Yes, okay. 

  MR. SKIRPA:  But I know -- there is some 

delay in doing these things.  After you subdivide, 

it goes through a tax department and all these 

different places. I had to hand-carry it through. 

  MS. BAILEY:  So you are saying, sir, 

that the correct number is 831 or 808? 

  MR. SKIRPA:  831.  Square 844, lot 831. 

  MS. PRUITT-WILLIAMS:  Excuse me, sir, 

could you provide for us for the record any papers 

that you submitted for the subdivision that would 

clarify that you went back? 

  MR. SKIRPA:  Oh, yes.  Of course.  I 

have  a file.  Yes, yes.  Absolutely.  I mean not 

not.  I don't have it with me. 

  MS. PRUITT-WILLIAMS:  No.  But I mean -- 

  MR. SKIRPA:  But I can give it to your 

office, right? 

  MS. PRUITT-WILLIAMS:  So that when this 

file is picked up later, everybody will understand. 

  MR. SKIRPA:  Sure.  No problem.  Let me 

see.  I think I have pretty much covered the 

highlights, at least I hope I have.  I will be happy 
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to answer any questions. 

  MS. KING:  I have no further questions. 

  CHAIRPERSON REID:  Mr. Foushee?  Mr. 

Clarens?  Mr. Skirpa, in making your case for a 

variance, let me be clear on it.  The basis that you 

are proffering for meeting our three-prong test for 

a variance -- I am not -- maybe I missed it, I don't 

know.  But I am not clear on what exactly about this 

property is unique or unusual. 

  MR. SKIRPA:  Okay.  Of course, the 

unique thing is that the parking which zoning 

requires has been denied.  That to me represents --  

  MS. KING:  Not by us. 

  CHAIRPERSON REID:  That is not -- it has 

to be something inherent in the land itself. 

  MR. SKIRPA:  I am sorry now? 

  CHAIRPERSON REID:  It has to be 

something that is inherent --  

  MR. SKIRPA:  Okay, the physical? 

  CHAIRPERSON REID:  Yes, in the land 

itself. 

  MR. SKIRPA:  Okay.  The physical 

restrictions imposed on the design and very much so 

by governmental agencies reflect a design that 

requires variances, namely massiveness and 

appropriate rear occupancy to cover the industrial 
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wall or what I call industrial wall.  This is what 

guided us into doing it this way. 

  CHAIRPERSON REID:  But wait a minute, 

the Government -- specifically what Government 

agency? 

  MR. SKIRPA:  The Historical Society.  

The inputs --  

  CHAIRPERSON REID:  Who -- do you mean 

the Capitol Hill Restoration Society? 

  MR. SKIRPA:  No, no, no. 

  MRS. SKIRPA:  The Historic Preservation 

Review Board. 

  CHAIRPERSON REID:  The Historic 

Preservation Review Board? 

  MR. SKIRPA:  Yes.  Very, very strongly.  

I think you have their letter. 

  MR. CLARENS:  Ms. Reid? 

  CHAIRPERSON REID:  Yes. 

  MR. CLARENS:  Let me suggest a couple of 

things.  As a summary of what I am hearing from the 

applicant, and it might help the Board perhaps 

understand, there is a number of things that the 

applicant has raised.  The location of the lot in 

the corner that it is located facing Pennsylvania 

Avenue, the fact that it is a corner lot, the fact 

that it has a large obtrusive wall overhanging the 
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lot and facing the lot on the side of it, the fact 

that it has no access from any other alley or any 

point of entry except 6th Street and perhaps Seward 

Square possibly, but that is at the very corner of 

Seward and Pennsylvania Avenue, although your plan 

is not exactly the way that -- yes.  So, there are -

- it is more than the -- and then there was another 

issue that was raised by the applicant which was the 

fact that corner lots traditionally in historical 

areas or in the general area are occupied by houses 

that are larger.  Now I am aware that the zoning 

regulations do not allow for any kind of distinction 

between corner lots and middle of the block lots, 

but I am pointing this out to the Board as things 

that I have heard in the presentation of the 

applicant that speak to uniqueness of this lot.  

Mostly the corner, but it is not any corner.  It is 

a very specific corner facing a commercial 

preexisting facility across the street on 6th 

Street.  The lack of access from an alley that could 

serve as a point of entry for parking and the 

presence of the large wall could be -- emphasizing 

could be -- could be construed by this Board as 

establishing elements of exceptional and unique 

characteristics which then generate the practical 

difficulty for the matter of right development of 
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the lot.  I am arguing your case in a sense, and I 

am not sure that I am buying into my argument, but I 

am making the argument in your case so that the 

Board can understand it.  Whether the Board or even 

myself -- you know, I am known to contradict myself 

on many occasions, so I could do that again. 

  MR. SKIRPA:  I think I have really not 

too much more to say.  I thank you for your 

comments. 

  MRS. SKIRPA:  We have two people here, I 

believe, that are in support that could say a few 

words if you wish . 

  CHAIRPERSON REID:  Well, they will have 

an opportunity to do so.  Is there anyone here in 

opposition?  All right.  Are any of you seeking 

party status?  Do any of you live or have property -

-  

  MS. WESTERFELDT:  We live in the 

condominiums. 

  CHAIRPERSON REID:  That abuts the 

property? 

  MS. WESTERFELDT:  Yes.   

  CHAIRPERSON REID:  You didn't request 

party status ahead of time.  However, if you would 

like to have party status -- which means that you 

have the opportunity to cross examine the applicant 
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and to receive communication and notices regarding 

this case -- could you have one person to represent 

the interests of -- to represent your concern as a 

party in the case rather than having to have four 

people cross examine?  Can we do it like that?  

Okay, then have whichever one you would like to have 

do that please come forward and then you can cross 

examine the applicant. 

  MS. WESTERFELDT:  I will introduce them.  

  CHAIRPERSON REID:  Excuse me, you will 

have an opportunity to testify each of you if you 

would like.  This is just cross examination. 

  MR. CLARENS:  This is cross examination. 

  MS. ROSE:  Ms. Reid, if they are going 

to speak with you, they need to speak on the record. 

  CHAIRPERSON REID:  Well, come forward.  

But this is just getting a clarification as to who 

was going to speak and then the one who will speak, 

speak on the microphone.  And if you would like, you 

can move this back. 

  MR. WESTERFELDT:  All right.  Well, I 

can see the Board if members of the Board can see 

me. 

  CHAIRPERSON REID:  No, can you see the 

applicant?   

  MR. WESTERFELDT:  I can see the 
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applicant as well.  Yes.  We have got a nice 

bifrication. 

  CHAIRPERSON REID:  Okay.  This is an 

opportunity for party status.  Just try to keep your 

questions germane to the testimony. 

  MS. KING:  And the gentleman should give 

us his name and home address. 

  MR. WESTERFELDT:  My name is Robert 

Westerfeldt.  I live at 315 6th Street, S.E., #3.  I 

am a resident owner of a condominium association.  I 

am currently the secretary of the association. 

  CHAIRPERSON REID:  Okay. 

  MR. WESTERFELDT:  Madam Chairwoman, 

before I proceed.  On a procedural point, does party 

status then give us an opportunity to make a 

submission or follow up with the Board?  I had 

brought some photographs with me.  I know Mr. Skirpa 

has put them in the record. 

  CHAIRPERSON REID:  You have not 

submitted anything? 

  MR. WESTERFELDT:  We had not and did not 

realize that we needed to seek party status to offer 

testimony to the Board. 

  CHAIRPERSON REID:  I understand that.  

So right at this point, you may ask questions of the 

applicant and then when it is time for you to 
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testify, if you have pictures or if you have a 

written submission, you may give it to the secretary 

at that time. 

  MR. WESTERFELDT:  All right.  Thank you, 

Madam Chairwoman.  Actually, I am not sure that we 

have that many questions to pose directly to Mr. 

Skirpa except to ask whether in fact he is saying 

that he would need a variance for and would require 

parking and would therefore impose upon the parking 

spaces currently available on 6th Street through his 

construction, whether he went with the large massive 

construction or the smaller construction.  It is a 

point of clarification.  You would still need and 

are still seeking from the Board a --  

  MR. SKIRPA:  Yes, I have no choice.  I 

have to apply for a variance for lack of off-street 

parking. 

  MR. WESTERFELDT:  Mr. Skirpa, you said 

that the lot is a magnet for trash or a problem in 

the neighborhood.  That is certainly not the view of 

your neighbors.  What is the basis for your --  

  MR. SKIRPA:  We do the cleaning.   

  MR. WESTERFELDT:  I see. 

  MR. SKIRPA:  The neighbors do not.   

  MR. WESTERFELDT:  You have also 

indicated that you believe the value of the 
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adjoining properties will be increased.  Do you 

think that that is true of the properties down 6th 

Street as well as the properties you currently own 

on Seward Square? 

  MR. SKIRPA:  I think -- and this is my 

opinion, but I will answer your question.  I have 

owned and renovated a number of properties in the 

past and a good renovation or a good construction in 

a neighborhood generally will make the neighborhood 

appreciate certainly above the value of a vacant lot 

used by no one, which is one of the reasons why the 

taxes are higher on a vacant lot to encourage such 

development. 

  MR. WESTERFELDT:  Mr. Skirpa, that is 

interesting that you have raised that you have done 

several renovations before.  Allow me to ask you 

this, in your experience in doing such renovations, 

are renovations that take away green space that 

block light likely to have a positive or a negative 

impact upon the value of neighboring properties? 

  MR. SKIRPA:  Okay.  I guess the only way 

I can answer that is if it were my obligation to 

maintain a private park at my expense for my 

neighbors, then you would have an argument.  But I 

don't think I have that requirement.  I mean, for 

example, your condominium association could demolish 
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your buildings and plant some beautiful trees, but I 

don't think you are going to do it. 

  MR. WESTERFELDT:  Well, I don't think we 

are.  I was just asking your opinion of the impact 

of your project on the neighboring value. 

  MR. SKIRPA:  The impact of my project, I 

think, is to make the block consistent with its 

original historic design.  And as it turns out, even 

in the preferred design, which is more massive, I 

probably will have more green space than the other 

historic buildings on the block. 

  MR. WESTERFELDT:  On the block as it 

appears from Seward Square presently? 

  MR. SKIRPA:  Pennsylvania or Seward 

Square.  Depending -- it is a corner lot.  It is 

visible from many places. 

  MR. WESTERFELDT:  All right.  But it 

does front, as the captioning of this hearing shows 

-- it does front on two different streets.  Mr. 

Skirpa, you have submitted a statement of support -- 

of course, we haven't seen that -- from the owners 

of Pardoe Realty across the street.  Have you -- is 

that statement submitted on behalf of Pardoe 

Reality, who is the landlord and also the tenant, 

Mr. Henry?  Or is it --  

  MR. SKIRPA:  The statements that I 
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submitted, they were addressed to the property owner 

and I presume that the signature was by the property 

owner.  It wasn't indicated otherwise. 

  MR. WESTERFELDT:  Although the property 

owner -- you are aware that that property owner is 

using only a portion of the property and there are 

other people who are engaged in a perfect valid 

commercial use? 

  MR. SKIRPA:  I am truly not aware of 

what his business is or what he does or doesn't do.  

All my concern was was he or was he not the property 

owner and was he or was he not in favor or against. 

  MR. WESTERFELDT:  I understand.  I 

understand.  But I just want it to be clear that 

there is some question as to the relationship of the 

owner to the daily use of the property that may 

inform the weight that the Board wishes to give his 

statements. 

  MR. SKIRPA:  Perhaps to avoid your 

implied concern, let me tell you right now under 

oath that the people that are indicated as green on 

the chart in support of this project, I have never 

me them before in my life.   

  MR. WESTERFELDT:  Mr. Skirpa, you made -

- 

  CHAIRPERSON REID:  Are you winding up? 
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  MR. WESTERFELDT:  I am.  I have one more 

question and it goes to much the same question.  You 

had indicated that you had had a discussion with I 

assume Mr. Paul -- you made a reference to a former 

president of the condominium association. 

  MR. SKIRPA:  Yes. 

  MR. WESTERFELDT:  And you indicate that 

he was in support of your project? 

  MR. SKIRPA:  Yes. 

  MR. WESTERFELDT:  Did Mr. Paul return a 

writing to that effect?  Because that directly 

contradicts a statement he has made to me. 

  MR. SKIRPA:  If you would like to, I 

would gladly address that issue and probably even 

clarify it a little bit for the Board.  Mr. Paul -- 

Attorney Paul was the previous president, I believe, 

of the condominium association.  So naturally when 

we proceeded on this project -- this is going back a 

few years -- we got in contact with him and met him 

a number of times and gave him plans, the plans of 

the preferred designs and so forth at that time as 

they were evolving.  And our intent was two-fold.  

One was to get cooperation and discuss the project 

with him as an obvious next-door neighbor and the 

other was to work out the parking arrangement 

suggested by the Historical Preservation which 
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seemed to make sense.  And his indication to us was 

basically, gee, let's be neighbors.  He had some 

concern about when construction would go on, is 

there going to be a fence, would there be noise, 

would there be debris, and these type of things, 

which are understandable. But we had a very good 

relationship and it all looked like it was going to 

work.  And I delayed this entire process for close 

to a year while all of this was going on and it 

looked like we were going to resolve the parking.  

Well, anyhow, it fell through in two ways.  

Primarily that Mr. Paul -- his boss, I believe, went 

back to Oregon and so did Mr. Paul.  So all of a 

sudden, here we are and the new president, I 

believe, was elected, which is this gentleman here. 

So we approached him on this issue, again the 

parking and so forth and so on.  The only difference 

between the two is that Mr. Paul indicated support 

and a desire to do it and it looked like we could 

work it out and talking with Mr. Westerfeldt here, 

the dollar sign emerged.  They wanted money.  Which, 

as you understand, is a good commodity.  We were 

introduced with a gentleman,  I forget his name -- a 

lawyer that he brought along -- and there was going 

to be so much -- you know money was suggested.  We 

were supposed to share expenses of the driveway.  
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Not just the driveway to get in, but the rear yard, 

et cetera.  This thing mushroomed into lots of money 

and I could see where it was going.  I immediately 

recognized that we had an economic problem because I 

believe there are 9 people in the condo owners.  If 

you just offer one individual let's say $1,000.00 or 

whatever arbitrary number of dollars, that has a 

certain meaning.  But if you divide it by nine, it 

gets very small and the thing economically became 

unfeasible.  So I sort of question why the effort 

was made with the attorneys and yourself to 

negotiate all this for money if indeed you are 

against it.  Apparently the green space and 

everything became irrelevant. 

  CHAIRPERSON REID:  You will have your 

chance to testify. 

  MR. WESTERFELDT:  I appreciate that. 

  MR. SKIRPA:  Well, I think you take my 

point.  I mean, you can't have it both ways. 

  MR. WESTERFELDT:  Madam Chairwoman, I 

appreciate the indulgence of the Board.  I am not 

sure the appropriate point at which to respond to 

this is in cross examination.  Perhaps it is through 

testimony. 

  CHAIRPERSON REID:  No, but you will have 

an opportunity to respond. 
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  MR. WESTERFELDT:  But I do want to place 

on the record at this moment -- 

  CHAIRPERSON REID:  But you cannot. 

  MR. WESTERFELDT:  That that is -- 

  CHAIRPERSON REID:  You cannot do any 

testifying.   

  MR. WESTERFELDT:  I understand that.  

That is fair enough. 

  CHAIRPERSON REID:  Unfortunately, it is 

a prescribed system by which segments are already 

set forth and in which you will have an opportunity. 

  MR. WESTERFELDT:  I will address it in 

testimony and I thank you for your time. 

  CHAIRPERSON REID:  Thank you.  We don't 

have any Government reports and there is not an ANC 

report.   

  MS. ROSE:  We have an ANC report that 

was filed today and there is a request for a waiver 

of the rules along with that report.  So the Board 

would need to waive the rules to accept it into the 

record.  We haven't given it to you because it needs 

a waiver. 

  MS. KING:  Okay, let's waive the rules. 

  CHAIRPERSON REID:  Yes.  We will waive 

the rules.  Basically the ANC -- to summarize it 

very quickly, the ANC 6-B has taken a neutral 
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position of neither supporting or opposing this 

application.   

  MS. KING:  I saw Mr. Simon earlier.  Is 

he there?  Is he obscured by all of this stuff?  Is 

there anybody here from the ANC? 

  CHAIRPERSON REID:  Okay.  So that is 

that.  They are taking a neutral position.  Are 

there persons here in support of the application?  

Okay.  What we will do is we will have to take a 

recess and then we will take persons in support and 

persons in opposition and closing remarks.   

  MR. CLARENS:  We are going to take a 

recess now? 

  CHAIRPERSON REID:  Yes, we will take a 

recess for --  

  MR. CLARENS:  I need to leave.  We 

cannot finish?  How much longer can this take? 

  MS. KING:  The restaurants are about to 

close and I haven't had breakfast.  That is the 

issue.  Unless somebody can tell me that the food 

court -- well, it is too late now.  The food court 

closes at 2:00.  We have missed lunch.   

  MR. CLARENS:  Well, if you want to 

break, that is okay.   

  CHAIRPERSON REID:  Well, you have to 

leave?  What time do you have to leave? 
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  MR. CLARENS:  Well, I was supposed to 

leave by now. 

  CHAIRPERSON REID:  Okay.  Well, then I 

had a request for a recess.  But if we can get 

through this in the next 10 minutes and if Arista is 

open, maybe we can tie it up.  Okay.  Then in view 

of the fact that we have a Board member who has to 

leave, then we will not take a recess right now.  We 

will finish this case and then take a recess.  So at 

this time, persons in support would you please come 

forward?  And Mr. Skirpa, you can now take a seat at 

the back and we will have the opposition come up. 

  MR. MOIS:  My name is Jerry Mois.  I 

live at 329 6th Street, S.E.  My memory of this 

property goes back to about 1955.  I actually only 

bought my house in 1971, but in 1955 and 1956, my 

wife and I used to go down to Friendship House and 

use their art studio with a group we belonged to.  

And I remember vividly the billboards because that 

is where we used to park and the place looked 

terrible.  I support this improvement to the 

neighborhood because it balances the entire block as 

viewed from Pennsylvania Avenue.  I can't imagine 

anything else being built there that would enhance 

the block.  I know there is a parking problem.  

Having lived at 329 since 1971, I do not mean to 
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criticize the real estate company, but I have never 

had a problem in parking because I have space in 

back of the house.  But living there that long, I 

can tell you which cars belong to realtors.  They 

are not  homeowners that park on the street, and 

even then there is always a place to park.  I cannot 

imagine that these -- I happen to think they are 

beautiful -- these beautiful additions to the block 

would create a parking problem.  I do think that the 

parking restrictions for curb cuts are a bit out of 

line because there are many places on the Hill that 

have spaces for cars.  In this case, there isn't.  

In short, I am 100 percent for it. I really would 

like to see it built. 

  CHAIRPERSON REID:  Thank you for your 

testimony.  Persons or parties in -- oh, for 

support? 

  MR. MINARD:  My name is Jim Minard.  I 

have lived on Lincoln Park, which is about six 

blocks away, since 1969, and I also process building 

permits and design.  I have been passing his lot 

since 1969 and actually I have lived in Washington 

all my life, so I am sure I drove by it in the 

1940's and 1950's.  But it just looks blank now.  It 

looks empty.  In fact, while being in the business I 

am dealing with developers and realtors, the 
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question has been around for years of when and what 

is someone going to do with this.  This just looks 

great to me.  I couldn't be more for it.  Thank you. 

  CHAIRPERSON REID:  Thank you.  Did you 

give your address, sir? 

  MR. CLARENS:  The number -- your street 

address? 

  CHAIRPERSON REID:  Sir, did you give 

your address?  If not, please do. 

  MR. MINARD:  1103 East Capitol Street. 

  MS. PRUITT-WILLIAMS:  Excuse me.  Did 

either of you hand in witness cards?  If you 

haven't, could you please fill them out over here?  

Thank you. 

  MR. SCHAUER:  Madam Chairperson and 

members of the Board, my name is Lyle S C H A U E R.  

I reside at 1107 Independence Avenue, S.E.  I am the 

zoning chair of the Capitol Hill Restoration 

Society.  Our committee met to consider this case 

and voted to support all three variances.  There are 

three variances, one for lot occupancy, one for FAR, 

floor area ratio, and one for off-street parking.  

Two of them, the lot occupancy and FAR variances, 

fit together.  Because they arrive from the HPRB's 

desire, the Historic Preservation Review Board's 

desire to cover as much of this building as 
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possible.   

  Now the only thing I would say about 

these pictures is that they really do not give you 

the impression that you would get going along 

Pennsylvania Avenue toward the Capitol because 

Seward Square sits at about a 45 degree angle to the 

Avenue, and that causes that apartment building to 

face anybody coming up the avenue toward the 

Capitol.  It makes the building appear as much more 

massive and much more prominent than it does in 

those photographs.   

  We believe these premises are unique.  

They are unique for some of the reasons that Mr. 

Clarens talked about, but I would like to mention 

one other.  I have already mentioned the disability 

of the apartment house, which is on the west 

boundary of this lot.  But also that Pennsylvania 

Avenue is special street and so designated in the 

comprehensive plan.  It undoubtedly caused the 

Historic Preservation Review Board to want to try to 

cover as much of this building as possible.   

  Now in doing so, they are requiring 

these applicants to exceed lot occupancy.  I do not 

know of any precedent for that kind of stipulation 

on the part of the Historic Preservation Review 

Board.  I think it is the kind of thing that must be 
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done very seldom and that it must not be done 

casually or commonly.  Because in effect, they are 

introducing a different set of considerations into 

the zoning regulations or into the application of 

the zoning regulations.  And I think we must be very 

cautious about that.  In this case, I think the 

Board did a fairly decent job in noting that this is 

a very unique lot facing a unique street and 

presenting a unique problem.  And I believe the 

Board made a good decision in directing this 

applicant to cover as much of that wall as possible. 

  But the thing I would really like to 

talk to you just very briefly about is the off-

street parking requirement.  On Capitol Hill, we do 

have a number of vacant landlocked lots where there 

is no access from the rear.  We used to have a lot 

more.  They have gradually been filling in.  

Originally when I came to the Hill, there was no 

doubt if you had a landlocked lot and you wanted to 

build on it, you put in a curb cut and you put a 

garage on the first floor.  And this we found very 

destructive of the streetscape and very destructive 

of the feel of the historic district, because it 

gave a kind of automotive milieu that was out of 

place in the historic district.  

  When the comprehensive plan was adopted, 
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it gave the Historic Preservation Review Board a 

lever to try to curb curb cuts as it were.  To 

restrict the use of curb cuts.  So the Board began 

to deny applications for curb cuts.  That forced the 

applicants to come to this board for a variance from 

the off-street parking requirement.  It led to this 

kind of slow minuet or this slow shuffle from one 

board to another.  It takes months and it costs 

money as we heard this morning.   

  What I would propose that this Board 

should do is to ask the Zoning Commission to 

initiate a case to amend the regulations that 

require off-street parking in the historic district 

for landlocked building lots -- new construction on 

landlocked building lots.  Simply relieve us of that 

problem.  The end result is going to be exactly the 

same as it is now with a lot less expense and time 

consumed by the applicant.  Not only that, I 

wouldn't just limit it to the historic districts.  I 

would like to see that in all the rowhouse 

districts, the R-3 and R-4 districts.  Because I 

will submit to you that those off-street parking 

required garages that are put in the first floors of 

houses very rapidly become converted into recreation 

rooms and the car is parked on the driveway in the 

front.  And it is devastating to a historic district 
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or to an historic block.  It must be damaging even 

if it is not in a historic district.  Just a 

rowhouse district is going to be damaged by that 

kind of thing. 

  I remember, Mr. Clarens, one of the 

first times I was before this Board.  We were 

struggling with trying to get a variance for a lot 

occupancy in order to build a garage on Capitol Hill 

and I remember the Board struggling with that and 

trying to find a rationale that made this lot unique 

from every other.  I don't remember which one you 

came up with, Mr. Clarens, but it was a rationale 

that allowed the homeowner there to build a garage.  

And one of the things you suggested to the Board at 

that time was that the appeal to the Zoning 

Commission to establish the case to allow additions 

to existing houses as special exceptions rather than 

variances.  Well, I would like to see this Board 

make a recommendation like that because I think that 

one worked out well.  We now have those regulations 

in place, thank goodness, and they give every 

indication of working well.  I would like to see us 

have relief from these conflicts in off-street 

parking requirements, and I would ask the Board to 

recommend to the Zoning Commission the establishment 

of a case to that effect. Thank you. 
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  MR. CLARENS:  Well, Mr. Schauer, I 

believe you can actually address the Commission 

directly and the Historic Society of Capitol Hill 

can in fact send a letter to the Commission. I don't 

know if that is correct, but I think that it should 

be correct.  That you can directly receive 

correspondence and you can initiate a process by 

which the Commission, on which I now sit, can 

address this issue, and I would welcome it.  I agree 

wholeheartedly with your notion as an urban design 

principle.   

  MR. SCHAUER:  I will do that. 

  MR. CLARENS:  Very good. 

  MS. ROSE:  Madam Chair? 

  CHAIRPERSON REID:  Yes. 

  MS. ROSE:  I just wanted to know if we 

have authorization from the organizations that have 

requested party status for the persons here to 

represent those organizations. 

  CHAIRPERSON REID:  Are you speaking in 

terms of -- are you speaking in reference to -- 

  MR. CLARENS:  Mr. Schauer is 

representing the Historical Society. 

  MS. KING:  But Tracey is asking if they 

have written authorization to represent them.   

  MR. CLARENS:  Well, Mr. Schauer has 
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represented them on many occasions. 

  MR. SCHAUER:  I don't believe I have it. 

  MR. CLARENS:  You can submit it for the 

record. 

  MR. SCHAUER:  I will submit it for the 

record. 

  CHAIRPERSON REID:  Yes, but in an 

instance where we have had the person come before us 

many times before and representing an organization 

and we are familiar with them, is that necessary? 

  MS. PRUITT-WILLIAMS:  Yes. 

  MR. CLARENS:  Sure.  There might have 

been a change in the organization and he might not 

represent them.  He might be an imposter.  Not that 

Mr. Schauer would be an imposter. 

  MS. KING:  Please let's not argue about 

it.  Let's get on with this. 

  CHAIRPERSON REID:  I don't remember ever 

having requested that of him before.  Okay, thank 

you, Mr. Schauer. 

  MR. SCHAUER:  Thank you. 

  CHAIRPERSON REID:  All right.  Persons 

and parties in opposition please come forward.  Now, 

Ms. Rose, in reference to the gentleman here, do you 

want to have verification that he represents the 

condominium association? 
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  MS. ROSE:  Yes. 

  CHAIRPERSON REID:  Do you have something 

from the condominium association? 

  MR. WESTERFELDT:  That is fine.  I can 

give you a copy of the articles of the condominium 

association that show that this is within the 

purview of the executive committee.  I am a member 

of the executive committee.  This is within the 

normal business of the association. 

  MS. KING:  We need a letter from the 

condominium association saying that you are their 

authorized spokesperson. 

  MR. WESTERFELDT:  We can -- we will -- 

that will have to be done through ratification after 

the fact because there was no intention of doing so. 

  CHAIRPERSON REID:  Well, he can submit 

that for the record? 

  MS. ROSE:  Correct. 

  CHAIRPERSON REID:  Okay.  Proceed.  Name 

and address, please. 

  MR. WESTERFELDT:  I guess I will speak 

first and complete my thoughts if I don't tax the 

patience of this Board.  It is Robert Westerfeldt, 

315 6th Street, S.E., unit 3.  And I will try to be 

very brief.  There are several points.  I don't 

believe there is any difference of opinion amongst 
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the nine owners of the units in the condominium 

association.  We have had extensive discussions 

about Mr. Skirpa's project and we have had extensive 

discussions with Mr. Skirpa.  Our original concern 

was with his curb cut.  At that time, we indicated 

to him -- or actually my predecessor as president, I 

am no longer president.  We have quick turnover in 

these officer positions.  My predecessor as 

president of the association, Mr. Paul, had 

indicated to Mr. Skirpa that we would be glad to 

talk about providing him with an easement for a 

driveway, but that it would be an easement.  That he 

couldn't just use our driveway.  That is why we had 

further discussions ad lawyer, the intention being 

to draw up a writing that memorialized having an 

easement and that provided for maintenance and 

preservation because of the increased traffic 

through the driveway.  So that is what Mr. Skirpa is 

referring to.  The tone or the connotations of what 

he has said I strongly object to.  I just wanted to 

say that. I appreciate your patience. 

  On the merits -- we are also, I think, 

all in accord, as you will see in our position on 

this.  Which is that we are concerned about the 

impact of a new massive building replacing a 

pleasant lawn and not a vacant and dirty lot.  And 
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that it will have an impact not just on Seward 

Square, but that it will also have an impact on 6th 

Street.  And although you have heard one voice of 

support from further down 6th Street, you are 

hearing 9 voices of opposition from closer to Mr. 

Skirpa on 6th Street.  And the fact that he is going 

to, as currently planned -- and recognizing that he 

has been in a difficult situation and that he is a 

good neighbor, nonetheless we are concerned about 

his current plans for this lot and the impact it 

will have on the light and views of our property and 

the impact it will have on the parking along the 

street where we park.  And the parking is an issue 

entirely aside from these questions of a large 

structure or a small structure.  And that was the 

point I wished to get on the record in questioning 

Mr. Skirpa.  I have brought some photographs.  I 

will enter them for the record.  I think Mr. 

Skirpa's photographs are fine and perfectly good for 

the purpose of demonstrating that it is a pleasant 

lawn and not a terrible vacant lot, and I think my 

photographs, although they were not primarily 

intended for this purpose when you look at them if 

you would like to, they will show that there would 

be a significant change in the view both down 6th 

Street from Seward Square and the corners adjoining 
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it, and up 6th Street from having a large building 

on this lot.  So if I may --  

  CHAIRPERSON REID:  Yes.  Can you please 

give it to the secretary? 

  MR. WESTERFELDT:  So I think the one 

point that I have learned from this very interesting 

session, and especially the Board's prior 

consideration of the fee waiver issue, was that the 

mere fact a homeowner or a landowner is 

inconvenienced by the fact that they are in a 

historical district should not ground and should not 

act as unique circumstances that justify a variance.  

In fact, our concern is about adverse impact upon 

us, but I have learned from my attendance today that 

indeed the same sort of considerations that we are 

concerned about perhaps should come into play at the 

threshold in determining whether or not there has 

been a showing of unique circumstance.  And I would 

say that there is not a unique circumstance that 

justifies building.  Mr. Skirpa is in an unfortunate 

position, and that is that he does have conflicting 

demands.  On the one hand, the zoning regulations, 

and on the other hand, the directives or 

considerations of the Historic Preservation Review 

Board.  But he is only in that conflicting situation 

if he chooses to proceed with the building that 
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requires a variance.  

  Implicit in what he has said, I have to 

decide which I am not going to comply with, is the 

idea of proceeding.  And I suppose I would say that 

Mr. Skirpa should go back to the drawing board and 

try to have a plan that does comply with both those 

regulations that are overseen by this Board and the 

mandates of historic preservation.  That is my 

statement.  Thank you. 

  CHAIRPERSON REID:  Thank you. 

  MS. KING:  Madam Chairperson? 

  CHAIRPERSON REID:  Sure. 

  MS. KING:  You are the three little 

white houses down here that respond, is that it?  

There are nine -- 

  MR. WESTERFELDT:  There are nine 

condominium units in three separate structures. 

  MS. KING:  Nine condominium units there.  

Where do you all park?  On the street?   

  MR. WESTERFELDT:  There are several 

spaces because we too are subject to zoning 

requirements.  There were several spaces in back of 

our unit.  So only some owners require street 

parking. 

  MS. KING:  Oh, so you have what -- three 

parking spaces? 
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  MR. WESTERFELDT:  There are four in the 

garage and two -- there are a total of six spaces, 

four of which are provided through means of a garage 

or fixed building, and two of which simply are -- we 

have marked out over time.  Three units lack parking 

spaces. 

  MS. KING:  Thank you. 

  CHAIRPERSON REID:  Now you said that you 

had -- I am a little confused on this point.  That 

you had agreed to give Mr. Skirpa an easement? 

  MR. WESTERFELDT:  In principle, Madam 

Chairwoman, yes.  We had indicated an interest in 

doing that.  At the time, it was our understanding 

that the construction would not be as massive.  Mr. 

Skirpa has proceeded under a number of different 

architectural plans. 

  CHAIRPERSON REID:  So let me just kind 

of summarize it for you.  You are saying that with a 

less massive structure, you would be amenable to 

granting him an easement for the parking? 

  MR. WESTERFELDT:  If we could come to 

terms on the easement, that is correct, Madam 

Chairwoman.  I don't know whether we would or not 

because there has been a lot of water under the 

bridge there I suppose.  But certainly at the time, 

we had wanted not to impede Mr. Skirpa's project 
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unduly.  We had not given it full consideration.  He 

came to us.  We didn't go to him.  He came to us 

seeking an easement and we said that sounds 

reasonable.  If so, we would want it to be a formal 

easement and not just a right of access and we have 

some concerns.  But in other words, I do think there 

might be some potential for working out the inherent 

conflict, yes.  But I can't commit.  I certainly 

can't now that I am no longer president and simply 

secretary.  I can't commit for the owners of the 

association that we will give him an easement under 

all circumstances because we have had an unpleasant 

experience in trying to negotiate that and seeing 

what Mr. Skirpa's attitude is, even reasonable 

accommodations for maintenance or otherwise are some 

sort of blackmail or extortion.   

  CHAIRPERSON REID:  What was the purpose 

of your submitting the pictures? 

  MR. WESTERFELDT:  My -- I was not aware 

that Mr. Skirpa would have pictures and my intention 

in taking these photographs was to show that a large 

building on the lot would significantly change the 

view but from a slightly different perspective as a 

party building on some of the prior comments about 

Pennsylvania Avenue being a very special street.  

And of course we think our street, 6th Street, is a 
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very special street.  The fact that I wanted the 

Board to have available to it a view.  These 

pictures were taken I guess two days ago, was it?  

Whenever it was sunny.  A view of the impact so as 

to be able to visualize a large building on the lot. 

  CHAIRPERSON REID:  Speaking of impact, 

you said that there was lots of light. 

  MR. WESTERFELDT:  Yes. 

  CHAIRPERSON REID:  Now from looking at 

the pictures, you don't have a window that faces the 

lot, right? 

  MR. WESTERFELDT:  There is not a window 

that would be directly obscured, that is correct.  

There are windows that face in that direction. 

  CHAIRPERSON REID:  Where? 

  MR. WESTERFELDT:  They are on -- well, 

you have my photographs, but you can see --  

  MS. KING:  Do you mean that some of the 

apartments in the condominium that overlook your 

private alley? 

  MR. WESTERFELDT:  No.  There are windows 

on the front. 

  MS. KING:  But none of them face the 

lot? 

  MR. WESTERFELDT:  Well, let me let -- 

and you need to give your name and address. 
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  MS. ROE:  My name is Cheri Roe, and I 

live at 311 6th Street, #1, Washington, D.C.  My 

apartment is the lower level that would be, I 

believe, greatly impacted by a building being put 

there.  I receive a lot of my light -- I have a back 

door that would, if they go all the way back may be 

impacted by that light.  Also, my front door and 

front windows, if the building came all the way out 

to where I believe -- if it goes all the way to the 

fence, that would also impact. 

  CHAIRPERSON REID:  Where is your front 

door and your window?  In which direction does it 

face? 

  MS. ROE:  I face Mr. Henry's, 6th 

Street. 

  MS. KING:  And your back door faces your 

private alley? 

  MS. ROE:  Actually, we have a driveway 

that enters into a concrete courtyard with -- 

  MS. KING:  It is right here on this. 

  MS. ROE:  Right.  Do you want me to show 

you? 

  CHAIRPERSON REID:  Yes. 

  MS. KING:  I get the drift. 

  MS. ROE:  So I am -- in my building, I 

have a door about right here and I also have a door 
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here and windows here.  And back here, there are two 

sets of balconies and we have a carriage house in 

the back where we have storage and where the parking 

is below. 

  CHAIRPERSON REID:  Okay. 

  MS. ROE:  So it is an open area.  So I 

believe that that would be impacted. 

  CHAIRPERSON REID:  All right.  Does that 

conclude your presentation?   

  MS. ROE:  I mean, I am here also as a 

board member.  I am now the vice president.  And I 

am also here as a homeowner.  I am the one in the 

condominium.  We do not service out our maintenance 

of the condominium.  I actually am an owner.  I have 

lived there for nine years.  I pick up the garbage, 

which is somewhat limited to sometimes napkins from 

Mr. Henry's and some other debris that may float 

down the road.  But I would not say it is excessive.  

Maybe once a week I get a little Safeway bag full.  

I do all the gardening.  I cut back -- I have 

planted plants.  I also maintain the general outside 

of my building. I also would at any time pick up 

garbage that may accumulate in that vacant lot or in 

that area.  Since I live there and I can see it 

every day, I don't believe that it is a burden or an 

open lot.  I have lived there and when the property 
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was a billboard, I was part of the condominium.  We 

were not offered to buy that property.  We had 

discussed if it were for sale what we would do, and 

it was very pleasant that the person who bought it 

made it into green space.  I understand the cost and 

the effort that it takes to maintain that.  So I 

believe that it was just offered to the next-door 

neighbor and it wasn't put up for general sale.  I 

am not saying that we would have or wouldn't have, 

but that was not taken into consideration that 

anybody else would buy that property and maintain it 

when it was for sale. 

  I also wanted to point out that the 

impact will be mostly on 6th Street.  I own a car 

and right now the meters are broken, as we all know, 

on all of 6th Street.  In front of the building 

there are three meters which they are going to 

build.  So that is not zone 6 parking.  It is 

metered parking.  Across the street at Mr. Henry's 

there are four meters.  It is not zone 6 parking.  

The only zone 6 parking is at the beginning of what 

they referred to as a private alley and then at the 

parking lot next to Mr. Henry's that I guess belongs 

to Pardoe Real Estate.  And then zone 6 begins.  So 

I believe that if there is -- now that the meters 

are broken, I must admit I park there sometimes.  
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But when they get fixed, that additional parking on 

the street will severely impact the area. I have 

parked up to two blocks away when those meters are 

fixed.  So I just -- that will impact the parking. 

  CHAIRPERSON REID:  Thank you. 

  MS. GILLESPIE:  My name is Bonnie 

Gillespie.  I am president of the condominium 

association.  I live at 311 6th Street, S.E., #3, 

and I have lived there for nine and a half years.  

The only thing that -- I just want to parrot what 

the others have said.  Right now the light that 

comes into the building -- I am on the top floor of 

one of the condominiums -- I will be impacted by 

looking at a blank wall when they build the building 

back to abut the fence, and it will affect the light 

that I get into my apartment.  I believe that will 

also impact the resale value.  Condominiums do not 

sell as well as homes.  I knew that when I bought 

it, but having a large building abutted to our 

building I think will impact greater the value of 

something that I invested in in the District.  And I 

think that the case that they have made is for 

Seward Square and they have not really taken into 

account 6th Street, and that is what we are 

concerned with.  Thank you. 

  CHAIRPERSON REID:  All right.  Thank you 
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very much.  Wait, wait, one second.  Mr. Skirpa, did 

you want to cross examine these witnesses? 

  MR. SKIRPA:  Yes. 

  CHAIRPERSON REID:  All right.   

  MR. SKIRPA:  Okay.  One issue I would 

like to ask you about is several of you made --  

  CHAIRPERSON REID:  You need to speak 

into the microphone.  Give your name and address 

again. 

  MR. SKIRPA:  Kazys Skirpa.  Address is 

5068 Sherrier Place, N.W., Washington, D.C.  Several 

of you have made a considerable number of statements 

in reference to light and ventilation as far as your 

property is concerned, and the word abut was used on 

my proposed building to your building.  Now I don't 

know if you bothered looking at the plans which were 

submitted to your association, and these were the 

identical plans --  

  CHAIRPERSON REID:  Mr. Skirpa, you need 

to ask questions.  You are testifying. 

  MS. KING:  You will have an opportunity 

to speak again at the end. 

  MR. SKIRPA:  Well, the question is this.  

This is where the property ends.  This is your 

alley.  How can my building abut to yours when there 

is 20 or 30 feet of space?  So obviously it doesn't 
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abut.  Now green space.  I think I mentioned this is 

green space.  Am I correct?  Is this green space or 

is this something else?   

  MR. WESTERFELDT:  That looks like green 

space. 

  MR. SKIRPA:  So we are not abutting to 

you, right?  Unless the green space is abutting to 

your private alley, is that correct?  Do you find 

that objectionable? 

  MR. WESTERFELDT:  I think, Mr. Skirpa, 

that --  

  MR. SKIRPA:  I mean I know you would 

like the green space to continue on to here and 

maintain it permanently. 

  MR. WESTERFELDT:  I think anyone looking 

at these plans could see that there is less green 

space. 

  MR. SKIRPA:  Oh, there is less, yes.   

  MS. ROE:  Could I just make a point?  

Mr. Skirpa --  

  CHAIRPERSON REID:  No.  At this point, 

you can only respond to his questions. 

  MR. SKIRPA:  Okay.  The next question I 

have is, again, light and ventilation. Let's put 

this chart up.  I think -- well, you can't quite see 

it.  I will turn it around a little bit.  This is 
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the lot as viewed from Seward Square and this rear 

wall and a little bit beyond here is your 511.  Are 

there any windows in it? 

  MS. GILLESPIE:  No, we just said that. 

  MR. SKIRPA:  No windows.  So if there 

are no windows in there and you are separated by the 

space I just showed you and your own private alley, 

where are you impacted by this lack of green space 

other than by walking by it like other people do?   

  MS. ROE:  No, I --  

  MR. SKIRPA:  As a pedestrian, do you 

feel you have a right to anticipate a private park 

from your neighbors? 

  MS. ROE:  No, Mr. Skirpa, I don't 

anticipate that.  However, I am making a point that 

with the size of the building and the height of the 

building that it will impede the view and the light 

that would -- we would receive at 6th Street, and it 

doesn't -- no, there is green space and, yes, there 

is a space, but I am saying that it would impede it. 

  MR. SKIRPA:  Okay.  Please explain to me 

how this wall is affected by a lack of light -- this 

wall without windows? 

  MS. ROE:  Excuse me, I didn't say that 

wall. I said that the front and the back door which 

-- 



 

NEAL R. GROSS 
COURT REPORTERS AND TRANSCRIBERS 

1323 RHODE ISLAND AVE., N.W. 
(202) 234-4433 WASHINGTON, D.C.  20005-3701 (202) 234-4433 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

  MS. KING:  This is not a place for 

argument.  I mean the feasibility of the question I 

don't want to debate. 

  MR. SKIRPA:  Okay, the question is there 

are no windows in view --  

  CHAIRPERSON REID:  You have already -- 

Mr. Skirpa --  

  MS. GILLESPIE:  She has answered your 

question, sir.   

  CHAIRPERSON REID:  Mr. Skirpa, you have 

heard the comments from the Board members. I think 

you made your point.  Thank you.  All right.  Now 

you all can come back and Mr. Skirpa comes up and 

gives his closing remarks.  Mr. Skirpa, closing 

remarks, please. 

  MR. SKIRPA:  Oh, closing remarks?  Okay.  

The only thing as a concluding remark is I think 

obviously the project is desirable.  It is 

consistent with the neighborhood and its historical 

requirements.  It is difficult to build it 

consistent to the limitations indicated to basically 

comply with the diverse restrictions and 

requirements.  I do feel that the opposition is 

effectively seeking us to maintain green space for 

their benefit, which is understandable, but I don't 

think it is justified.  If that were a 
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justification, then no vacant lot in the city can be 

built on because it certainly would be nicer for the 

neighborhood to maintain it green.  I don't think 

that makes a lot of sense.  

  The question as to agreement for the 

easement, which needs some clarification.  We made a 

specific dollar amount of offer to Mr. Westerfeldt 

and his attorney about a year ago to get an easement 

and it was not accepted.  They wanted more, I 

presume, but it was not accepted.  We found out 

later from Mr. Nunley and  Mrs. Hick's office in 

zoning after discussing with her that they felt that 

had such an easement been granted, it would not be 

acceptable for the purposes indicated.  So the issue 

became moot.  Basically we spent roughly a year with 

the two respective condominium association 

presidents trying to negotiate in good faith at the 

suggestion of the Historical Review Board to gain 

entrance to our lot. 

  CHAIRPERSON REID:  Excuse me, you said 

that you learned later that even if they had granted 

an easement that it would not --  

  MR. SKIRPA:  I was told later by Mr. 

Nunley from your Zoning Office at 614 -- Nunley -- 

that even had I -- in other words, it was not 

acceptable.  This is what he said.  I will take him 
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at his word.  After we spent considerable time in 

trying to solve it because we felt that it was one 

way to do it.   

  MR. CLARENS:  He didn't explain why? 

  MR. SKIRPA:  No.  At that point in time 

-- 

  MR. CLARENS:  I find that difficult to 

understand that position.  If you are provided a 

parking space, how you get your parking space as 

long as it is a permanent access and it is recorded.  

I am interested in pursuing a little bit the effort 

that you and the condominium association next door 

have pursued trying to figure out a way of resolving 

this easement issue.  We have heard the condominium 

association saying here that they were willing to 

give you -- that they could be persuaded to grant 

you an easement under circumstances, and that 

obviously translates at some point to a dollar 

amount.  So the problem in asking for relief of 

zoning regulations when alternative ways are 

available to you that do not require relief is 

always preferred by the Board.  The Board looks at 

relief as a last resort issue in order to eliminate 

inequities.  So we need to be convinced that in fact 

the offer that you made to the condominium is a 

reasonable offer.  If you offered $5.00, I see why 
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the condominium would have rejected your offer. I 

would have rejected your offer.  But if it was a 

reasonable offer that you made and then it was 

rejected or if the counter offer or what they are 

asking is unreasonable, we need some clarification 

of this issue.  Could you provide that? 

  MR. SKIRPA:  Okay. I can do that.  One 

problem with this, of course, is dealing with the 

condominium association over a period of I believe 

it is now three years.  We had different people and 

different presidents.  Like I mentioned, with the 

first one it looked like we were working towards and 

agreement. We never even discussed payment of money 

or considerations.  We first wanted to see if they 

were willing to do it to begin with, which is 

logical, keeping in mind that you have 9 property 

owners.  To get 9 people to agree on something is 

more difficult than one.  But everything was going 

good.  And this was at the behest of the Historical 

Review Board.  They basically told us to do this and 

it made sense.  Please do it.  It shows you made 

some effort.  So we made various presentations and 

met with Mr. Paul a number of times -- quite a few 

times.  And then two things happened.  His wife had 

a new baby and he had to go back to Oregon. 

  MR. CLARENS:  We understand.  But it is 
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late and we have a whole afternoon agenda. 

  MR. SKIRPA:  The other thing is if you 

want specific numbers, we offered $5,000.00 as a 

starting point and -- we expected to pay something.  

We expected for a counter offer.  Again, as you say, 

reasonable.  Not $500,000.00, but something that was 

reasonable and consistent.  We never heard any more. 

  MR. CLARENS:  So your offer to them was 

for $5,000.00, which they didn't want and they have 

not countered?   

  MR. SKIRPA:  Zero counter, correct.   

  MS. PRUITT-WILLIAMS:  Did they respond 

at all? 

  MR. SKIRPA:  Nothing at all.   

  MS. PRUITT-WILLIAMS:  So they haven't 

denied -- they haven't responded at all? 

  MR. SKIRPA:  Nothing happened.  At the 

meeting when the offer was made, the other attorney 

who I think -- 

  MS. PRUITT-WILLIAMS:  Excuse me, sir, 

when was your offer made? 

  MR. SKIRPA:  When? 

  MS. PRUITT-WILLIAMS:  When, yes. 

  MR. SKIRPA:  A year and a half ago -- a 

year -- quite some time. 

  MRS. SKIRPA:  About a year ago. 
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  MR. SKIRPA:  The other attorney also 

wanted other things which we discussed and we were 

not in disagreement. Namely that we would share in 

some manner in the maintenance costs of the space, 

the driveway.  I mean some day it may have to be 

repaved or this kind of thing.  That sounded 

reasonable.  And then they decided also that they 

can't really chop off -- because we really would 

only enter into about six feet of it.  We said, well 

you know, there is an awful lot more back there, do 

we have to pay for that too?  And it basically was 

not resolved and we received zero response of any 

kind from anybody as far as that initial offer.  And 

then we were further informed by Mr. Nunley that 

apparently there were technical difficulties for 

this egress and ingress right of way. 

  CHAIRPERSON REID:  Now that further 

complicates things because -- Mr. Nunley did not 

give you that in writing? 

  MR. SKIRPA:  No. 

  CHAIRPERSON REID:  Technical issues like 

what? 

  MR. SKIRPA:  Well, I am not an attorney.  

I realize that you can prepare an instrument that 

allows egress and ingress and record it.  I presume 

he had reasons where there was such an interest for 
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the purpose intended was not sufficiently valid.  I 

don't know.  I was perfectly happy.  At the 

beginning, I thought this was great.  But it just 

didn't work and nobody basically cooperated.  And 

when we made an offer, the offer was left in limbo.  

And I don't know if $5,000.00 is viewed as a fair 

amount or not fair amount, but it is money.  It is 

not an unreasonable -- 

  CHAIRPERSON REID:  So you did proffer 

something that was acceptable to the condominium 

association, but still Mr. Nunley said that it would 

not be acceptable.  So it is a moot point, isn't it? 

  MR. SKIRPA:  That is correct.   

  MS. PRUITT-WILLIAMS:  No, it is not, 

Madam Chair. 

  CHAIRPERSON REID:  Well, how can it be 

handled? 

  MS. PRUITT-WILLIAMS:  First of all, we 

are not sure if Mr. Nunley -- I mean, I don't 

understand  

-- we don't have Mr. Nunley's reasoning behind that, 

and I am not --  

  CHAIRPERSON REID:  I understand that and 

I prefaced what I said by saying if that is the 

case. 

  MS. PRUITT-WILLIAMS:  Oh, okay.  If that 
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is the case -- then I asked him if he had something 

in writing, which he said he did not.  

  MS. PRUITT-WILLIAMS:  Well, I don't know 

if he explored also covenants or easements.  There 

are different mechanisms to get to the same point.  

I know that is a lot of work, but you are asking for 

relief and that is sort of the steps that you need 

to take prior to the Board granting relief on 

something. 

  MR. SKIRPA:  Yes, which is what the 

Historical people suggested also, and I think -- I 

don't know what else I could do short of --  

  MS. PRUITT-WILLIAMS:  Maybe for 

clarification, if the condominium -- are you 

familiar with the offer that was presented? 

  MR. WESTERFELDT:  I am.   

  MS. PRUITT-WILLIAMS:  You need to come 

forward. Maybe you can shed some light on this 

information for the Board.  And also, could you just 

talk directly to the Board one at a time? 

  MR. WESTERFELDT:  Certainly.   

  MS. PRUITT-WILLIAMS:  Thank you. 

  MR. WESTERFELDT:  Mr. Skirpa has been 

accurate in everything he has said about the offer.  

You have to understand that we did not track the 

progress of his project.  We have always been 
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reacting and have not seen ourselves as actors.  We 

are concerned about what we have learned about how 

the project now stands and are coming to the 

support.  I just say that to preface my remark.  It 

was our expectation that -- we did discuss whether 

to give Mr. Skirpa an explicit counter offer or not.  

We decided not to.  That was not to put him in the 

position of having to seek variances.  We were not 

thinking about it in those terms.  But we did not 

hear back.  We did have one subsequent conversation, 

which was just by chance, which was pleasant, as all 

our conversations have been in tone if not in 

substance.  And he asked me has there been a 

definitive decision made and I said no.  And I said 

-- and it was an excuse, but it was a valid excuse, 

that there are nine people, which is a point that he 

has made. But I guess what I am indicating is there 

have been discussions and there have been 

discussions subsequent to that and people are 

basically -- at the condominium were not as upset 

about the kind of conforming use.  I know that that 

is a term of art and I am misusing it, but the 

conforming plan that had parking as they are by the 

new plan with the massive construction and no off-

street parking.  So I think that people might well 

be willing to hear another offer and were willing to 
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hear another offer or to make a counter offer if 

that would be helpful. 

  MS. PRUITT-WILLIAMS:  I guess the 

question is do you -- let me separate this.  On the 

parking issue only, you see that there is a 

possibility of working out something with Mr. 

Skirpa, is that my correct understanding? 

  MR. WESTERFELDT:  I think that is 

correct.  I think on the parking issue --  

  MS. PRUITT-WILLIAMS:  Only.  Only the 

parking.  That is the only thing we are going to 

deal with right now. 

  MR. WESTERFELDT:  Right.  Exactly.   

  MS. PRUITT-WILLIAMS:  Okay.  I am just 

asking. 

  MR. CLARENS:  And you are also making a 

decision that you can separate those two issues, the 

parking access and the granting of the parking 

access and the development of the land the way that 

he is proposing, which you oppose? 

  MR. WESTERFELDT:  Well, as I understand 

-- 

  MR. CLARENS:  Or are you going to use 

the access as a leverage to modify the design? 

  MR. WESTERFELDT:  I think we were 

interested -- you are putting me on the spot, Mr. 
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Clarens.  And again, on this I have not discussed 

anything.  People are unaware of this issue, so I 

cannot speak for the group in that way or bind 

people.  But I would say that I think people were 

more interested in the earlier design.  So that in 

our mind the two are linked.  Perhaps they are 

necessarily linked because I believe that the 

various versions of the plan I have seen -- that the 

design now infringes onto space that was originally 

reserved for parking.  But the Skirpa's -- they are 

shaking their head and they would have a better 

sense of that than I would. 

  MR. CLARENS:  I think -- Madam 

Chairperson, I think we have heard enough with this. 

  CHAIRPERSON REID:  Okay. 

  MRS. SKIRPA:   I would like to state 

that the design that was shown to the condominium 

association nine months ago or a year ago or more 

than that was the very same massive design that we 

still have, except it had the parking.  Now it no 

longer -- you know, variance is the parking.  But it 

is identical.  We haven't changed it. 

  MS. KING:  The building is not bigger? 

  MRS. SKIRPA:  No. 

  MR. SKIRPA:  The same. 

  MS. KING:  As the massive building 
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stands now, you have room for two parking spaces 

that are 9 x 19? 

  MRS. SKIRPA:  Yes.  It is no different.   

  MR. SKIRPA:  That is the plan that we 

submitted to his predecessor, Mr. Paul, and I 

presume he passed it on to them. 

  MR. CLARENS:  And the smaller version 

actually came afterwards? 

  MRS. SKIRPA:  Later -- later. 

  MR. SKIRPA:  The reason for the smaller 

version -- there is a reason for it.  Obviously it 

took time and money to do it, so it wasn't done 

without a purpose.  The reason was to emphasize and 

indicate to all concerned -- obviously the 

Historical Review Board and the parties on this 

Board for that matter -- the undesirability and lack 

of support for that type of design that was 

consistent with the zoning requirements.   

  MRS. SKIRPA:  Namely had no variance. 

  MR. CLARENS:  The other version complied 

with everything except the parking. 

  MRS. SKIRPA:  Correct. 

  MR. CLARENS:  And if this other version 

could be built and an agreement reached with the 

condominium association for access, you could build 

then as a matter of right and you wouldn't need any 
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variance.  The only problem that you would have then 

would be the Historic Preservation Board. 

  MR. SKIRPA:  The Preservation and of 

course the desirability of the arguments for the 

structures. 

  MR. CLARENS:  Okay, I understand. 

  MRS. SKIRPA:  And the Capitol Hill 

Restoration Society and the whole look of Seward 

Square basically would be impacted. 

  MS. KING:  Closing remarks. 

  CHAIRPERSON REID:  Well, this is closing 

remarks. 

  MS. KING:  Oh, is it?  I thought it was 

argument. 

  MR. SKIRPA:  That is basically it.   

  CHAIRPERSON REID:  He was responding to 

questions by Mr. Clarens. 

  MS. KING:  Sorry. 

  MR. SKIRPA:  In a nutshell, it is 

possible to build nothing and it is possible to 

build a very small building, yes.  Is it desirable 

to either one of those or practical or fair, our 

argument, of course, is that it is not.  Our 

argument is that it is preferable to build what a 

majority of people that have looked at this prefer.   

  MR. CLARENS:  Okay. 
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  CHAIRPERSON REID:  Okay.  All right.  

Thank you very much.  Mr. Clarens, were you about to 

say something?   

  MR. CLARENS:  Madam Chairperson, I would 

like to suggest that the applicant reestablish 

communication with the condominium association and 

make a bona fide effort to negotiate some sort of an 

agreement that would allow for access to the 

property from the private driveway.  And after 

investigating with the zoning administrator, if in 

fact why access from a private driveway encumbered 

with some sort of a legal document that would allow 

in perpetuity access to that site from that 

driveway.  Why wouldn't that satisfy the 

requirements of parking under zoning regulations.  

If they cannot give him an adequate answer -- and I 

suggest also that when that answer is given that 

that answer be reviewed with the staff of the Office 

of Zoning for a clarification.  If in fact they 

cannot give you a proper answer as to why that 

couldn't be done, then my suggestion would be that 

you reestablish negotiations with the condominium 

association to try to eliminate one of the variances 

that you are requiring, which is the one of the 

parking.  If that is done, then we can deal with the 

other issues separately.  So I would suggest that 
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that is the way and that the record be open to 

receive any documentation as to the success or lack 

of in the negotiations between the condominium 

association and the applicant prior to our taking up 

this case on our next meeting or whatever it is on 

July 8. 

  CHAIRPERSON REID:  Those are my 

sentiments exactly. 

  MS. KING:  I believe, Madam Chair, that 

our calendars are very crowded for July.  We are 

having an extra meeting in July. 

  MR. CLARENS:  This is a decision 

meeting. 

  CHAIRPERSON REID:  This is a decision 

meeting. 

  MR. CLARENS:  A decision meeting.  We 

are not hearing anything else. 

  CHAIRPERSON REID:  Also, I concur.  

Those are my sentiments exactly, Mr. Clarens.  The 

only thing I would add is that I would like to see 

from Nunley's office an explanation or some 

clarification as to why the position was taking 

regarding the denial of the easement -- well, not 

denying it but them saying that it would not be 

acceptable.  I would like to have an understanding 

on that. 
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  MS. PRUITT-WILLIAMS:  Excuse me, Madam 

Chair, just a question. 

  CHAIRPERSON REID:  Yes. 

  MS. PRUITT-WILLIAMS:  I am looking at 

our calendar now.  July 8 is our next public meeting 

and we are already at the 17th and it is a holiday 

weekend in-between then.  Just for practicality, 

will you two probably be able to even meet in that 

time frame?  Can you come forward?  I am just trying 

-- I don't know if you know anything. 

  MS. ROSE:  Let me -- before you go, let 

me give you the dates because there are requirements 

for response time. For the July 8 meeting, the 

submissions would be due on June 19, which is this 

Friday and the responses would be due by July 3.   

  CHAIRPERSON REID:  That doesn't seem 

like that is going to work.  We have a special 

meeting in July, don't we? 

  MS. ROSE:  If you want, you can have one 

July 29. 

  CHAIRPERSON REID:  We already have a 

meeting -- we already have one additional meeting. 

  MS. ROSE:  July 22. 

  CHAIRPERSON REID:  Okay, can we do it at 

that date? 

  MS. PRUITT-WILLIAMS:  That is a hearing. 
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  CHAIRPERSON REID:  But can we do it 

prior to the hearing? 

  MS. KING:  But I mean we have got to -- 

they have got to meet and they have got to negotiate 

and they have got to file with us and various other 

people have to be able to comment.  It seems to me 

we are talking September.  Let's be reasonable. 

  MS. PRUITT-WILLIAMS:  Well, that is the 

concern and that is why I brought this up.  It is 

either July 22 and the next time we meet again is in 

September. 

  MR. WESTERFELDT:  Well, we -- I don't 

know about others -- Mr. Skirpa and I have just been 

talking and we certainly can meet and he is anxious 

to expedite things.  And despite the fact that we 

appeared in opposition, we are not seeking delay as 

such. 

  CHAIRPERSON REID:  Yes.  And I don't 

think you are that far apart.  I think it is just a 

matter of sitting down and working out the 

differences. 

  MS. PRUITT-WILLIAMS:  I was just trying 

to make you aware of the time constraints and find 

out if you could reasonably work within them. 

  MR. WESTERFELDT:  The 26th works for us 

and we will try to -- 
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  MS. PRUITT-WILLIAMS:  No, no, it was the 

22nd. 

  MR. WESTERFELDT:  The 22nd.  I am sorry. 

  CHAIRPERSON REID:  Prior to our hearing 

in July, we will take up that particular case at 

that time. 

  MR. SKIRPA:  That will be at the special 

meeting in the morning? 

  CHAIRPERSON REID:  Yes. 

  MR. SKIRPA:  So it is the 22nd. 

  MS. PRUITT-WILLIAMS:  If you can wait a 

minute, we are calculating when you actually have to 

have responses in prior to the meeting. 

  MR. SKIRPA:  Can I ask a question? 

  CHAIRPERSON REID:  Yes. 

  MR. SKIRPA:  I am just wondering.  There 

are two possibilities, we work something out or we 

don't work something out.  The other two variances 

are not affected.  What happens basically in those 

two alternatives? 

  MR. CLARENS:  We will make a decision at 

that meeting.  We will have a discussion on what we 

have heard and we will come to some conclusion as to 

whether you have met the burden of proof and whether 

you should be granted a variance or not.  But we 

want to minimize the relief that we grant.  We 
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always want to minimize the relief that the Board 

grants from the regulations.  So if this issue of 

the parking -- this doesn't mean that if you work 

the parking we are going to necessarily grant you 

relief from the other elements of the regulations.  

But what we are saying is that we are working 

towards minimizing the relief that we grant. 

  MR. SKIRPA:  Okay.  I understand. 

  MS. ROSE:  Okay, the submissions would 

be due -- for a meeting on July 22 at 9:00 a.m., the 

submissions would be due by July 6.  Any responses 

would be due by July 16.  And the documents that the 

Board has requested would be any documents related 

to the subdivision, this is to come from the 

applicant, an authorization letter from the 

condominium association, and an authorization letter 

from the Capitol Hill Restoration Society, documents 

from the Zoning Administrator's office, and any 

documents related to the negotiations between the 

parties.   

  MR. SKIRPA:  Can I have that in writing? 

  MS. ROSE:  I can talk to you afterwards. 

  MR. SKIRPA:  That is a lot of things 

there. 

  CHAIRPERSON REID:  All right.  Thank 

you.  We will now recess for 15 minutes.  We will 
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resume in 15 minutes. 

  (Whereupon, at 2:55 p.m. the hearing was 

recessed for lunch to reconvene this same day at 

3:23 p.m.) 
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A-F-T-E-R-N-O-O-N  S-E-S-S-I-O-N 

(3:23 p.m.) 

  MS. ROSE:  The first case of the 

afternoon will be case number 16342.  this is the 

case postponed from the public hearing of May 20, 

1998.  It is the application of Place, Inc., 

Philanthropic Learning and Community Center on 

behalf of Adventure Clubs, Inc. pursuant to 11 DCMR 

3108.1 and 3107.2 for a special exception under 

Subsection 205.1, to establish a child development 

center for 60 children ages 2 to 13 years and 7 

staff on the basement through third floor of an 

existing structure and a variance from the 

provisions of Subsection 2101 for off-street parking 

in an R-4 District at premises 414 R Street, N.W., 

square E509, lot 8.  Would all persons planning to 

testify in this application please rise to take the 

oath? 

  (WHEREUPON, ALL WITNESSES WERE SWORN.) 

  MS. ROBERTS:  My name is Mattie Edwards 

and I am the owner of Adventure Clubs, Inc.  I 

reside at 768 Quebec Place in Northwest Washington.  

And as stated, I am here hoping to apply for a 

variance to increase the number of children.  The 

Philanthropic Learning and Community Education has 

previously had a variance for that purpose, and they 
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were operating the daycare center in the building 

which has subsequently closed and we are attempting 

to lease this space and run a similar childcare 

program there.  When we applied for our C of O, we 

found out the original variance had expired.  The 

owners were not aware that there was an expiration.  

They thought it was kind of continuing and ongoing.  

So that is why I am here. 

  MS. KING:  You are not presently 

operating a daycare center, is that correct? 

  MS. ROBERTS:  Yes. 

  MS. KING:  You are? 

  MS. ROBERTS:  It is not actually a 

daycare center.  It is a school age program and 

after school program, but we do like to offer a full 

day which is childcare in the summer.  But we have 

been unable to operate our camp until we get this 

issue resumed in our license.  Because technically 

you do not need a childcare license for an after 

school program, but you do have to have a childcare 

license to place DHS children and many of our 

clients are subsidized through the Department of 

Human Services. 

  CHAIRPERSON REID:  But some of the kids 

are two years old? 

  MS. ROBERTS:  No, not at present.  
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Although it is our intention -- if everything goes 

well with the variance, it is our intention this 

fall to offer preschool.  But currently we only have 

the school age program.  We would like to offer 

preschool and possibly the first of the year 

possibly even infants. 

  CHAIRPERSON REID:  Okay.  You are -- 

Adventure Club is the operator of the Philanthropic 

Childcare Center? 

  MS. ROBERTS:  No.   

  CHAIRPERSON REID:  Okay. 

  MS. ROBERTS:  Adventure Club is leasing 

the building.  We are leasing the building from 

Philanthropic Learning and Community Education.  

They own the building. 

  CHAIRPERSON REID:  And you want to put a 

childcare center there? 

  MS. ROBERTS:  Yes. 

  CHAIRPERSON REID:  But there was one 

already existing? 

  MS. ROBERTS:  Yes. 

  CHAIRPERSON REID:  Who had that one? 

  MS. ROBERTS:  Philanthropic Learning and 

Community Education.  And they had one of their 

board members who is in Northwest Cooperative Homes 

two blocks down the street -- they were operating 
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the center -- it was called Child's Place -- under 

Philanthropic Learning and Community Education.  And 

they moved out.  The owner wanted to do some 

renovation in the building and they moved into the 

co-op and subsequently decided that they were going 

to stay there and do their own thing. 

  CHAIRPERSON REID:  So there are going to 

be two child development centers there at that 

building or that address? 

  MS. ROBERTS:  No.  They took their 

program down to -- she is also -- the lady that was 

running the program for Place, Philanthropic is 

called Place for short -- the individual that was 

running the center for Place is Christine Leaks, and 

she is also the resident manager in Northwest 

Cooperative Homes, which is a few blocks down the 

street at 224 R.  And when they had to move out for 

the renovation, she freed up several units on the 

property and moved into those units and subsequently 

decided to stay there and call her program Northwest 

Cooperative Homes Rec Center. 

  CHAIRPERSON REID:  And the space that 

used to be Place -- 

  MS. ROBERTS:  Was vacant. 

  CHAIRPERSON REID:  Is now vacant? 

  MS. ROBERTS:  Was vacant and was 
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subsequently leased to us. 

  MS. KING:  So there will in effect be 

another childcare center within 1,000 feet of where 

you are? 

  MS. ROBERTS:  I am not sure of the 

actual distance but from 6th Street to 1st Street. 

They will be at 216 -- but actually what she has 

turned hers into is like a rec center for the co-op, 

which means they are just going to provide -- the 

people in the co-op are going to provide activities 

for the children who live in the co-op.  That is 

essentially what she is doing. 

  CHAIRPERSON REID:  Well, that is 

different than a childcare center. 

  MS. KING:  They are not going to be 

licensed as a daycare center?  She is not going to 

be taking care of infants and so forth? 

  MS. ROBERTS:  No. 

  CHAIRPERSON REID:  And it says in a 

letter from Nunley that you are applying for a 

maximum of 60 children, is that correct? 

  MS. ROBERTS:  Yes. 

  CHAIRPERSON REID:  And it says ages 2 to 

13.  Now you just said that --  

  MS. KING:  60 or 80? 

  MS. ROBERTS:  60.  We were originally 
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going to apply for 80, but the cost of the 

application was so expensive, that we decided that 

we would just go with the 60.  And what we have in 

mind is to have 40 school age children and 20 

preschoolers. 

  MS. KING:  And how large a staff?  How 

large will your staff be? 

  MS. ROBERTS:  There would be a potential 

of up to I think it is 7 staff, and that would 

depend on the age because the ratio is different 

according to the age.  So according to the age of 

the children, we may need additional staff in the 

preschool area if most of our enrollment is younger, 

or we may need one less.  The ratio for school age 

is 15 to 1, which means that we would need 3 in our 

school age program. 

  CHAIRPERSON REID:  All right.  Then you 

need to discuss with us how you -- you are asking 

for a special exception, and if you look at Section 

205, the regulations, did you prepare a submission 

in which you addressed the aspects of that 

particular section? 

  MS. ROBERTS:  Pardon me?  Did I do what? 

  CHAIRPERSON REID:  Okay.  In order to 

get a special exception under Section 205, 205 lays 

out specifically what is required for you to receive 
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a special exception.  Have you done that?  Have you 

addressed that? 

  MS. ROBERTS:  Do you mean the parking? 

  CHAIRPERSON REID:  No.  This is in 

regard to a child development center.   

  MS. ROBERTS:  Which -- on this, would 

you give me the number again? 

  CHAIRPERSON REID:  205.1 through 205.10.  

Do you remember that?  That is the basis for which 

you would be granted a special exception.  Look at 

how you respond to these various segments under 205. 

  MS. ROBERTS:  Right.  The woman who 

originally addressed this is not here.  She had to 

go back to work.   

  CHAIRPERSON REID:  And then you have a 

requirement under 2101 for the parking.  You are 

asking for a special exception and a variance.   

  MS. ROBERTS:  Why?  When they had the 

original special exception, they went through that 

process of creating the two parking spaces and any 

other requirements that were needed in the 

modification of the building because they had an 

exception and they just let it expire being unaware 

that it was supposed to renew.  So the owner had 

taken care of those things as far as the parking and 

the building -- the requirements of the parking and 



 

NEAL R. GROSS 
COURT REPORTERS AND TRANSCRIBERS 

1323 RHODE ISLAND AVE., N.W. 
(202) 234-4433 WASHINGTON, D.C.  20005-3701 (202) 234-4433 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

the building.  I am sorry, my partner didn't get 

back, but we felt that we were going to be here this 

morning and we both had to go back to work.  She 

said that she would be back, but she hasn't appeared 

yet.   

  MS. KING:  Let's walk her through it. 

  MS. ROBERTS:  I guess we are really just 

asking to renew the current one. 

  MS. KING:  You can't renew something 

that expired over a year ago or 11 months ago. 

  CHAIRPERSON REID:  And it would have 

been good if you could have provided us with a copy 

of that order.  That would have made things a lot 

easier.  So let's see if we can -- why don't you 

look at this.  Let me just ask you questions, okay? 

  MS. ROBERTS:  Okay. 

  CHAIRPERSON REID:  That might be easier 

and then you can just respond to it.  Then we can 

have it as a matter of record.  Okay, the center 

will be capable of meeting all applicable code and 

licensing requirements? 

  MS. ROBERTS:  Yes. 

  MS. KING:  You have met with DHS, the 

Department of Human Services and the Department of 

Consumer and Regulatory Affairs about that? 

  MS. ROBERTS:  Yes.  Yes.  Veronica Singh 
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is on -- and she came out when we originally decided 

to lease the place.  And of course they were 

licensed previously.  The occupants were licensed 

there.  And when we decided to lease the space and 

move, Veronica did come out from -- 

  MS. KING:  Veronica?  Who is that? 

  MS. ROBERTS:  Veronica Singh.  She is 

our monitor from Consumer Regulatory Affairs. 

  MS. KING:  Okay. 

  MS. ROBERTS:  But then we came up with 

the zoning issue and so we have been on hold. But 

she is prepared as soon as this is cleared to come 

back for us. 

  CHAIRPERSON REID:  Okay.  The Center 

shall be located and designed to create no 

objectionable traffic conditions and no unsafe 

conditions for picking up and dropping off children? 

  MS. ROBERTS:  Right.  There is parking 

in the front of the building on both sides of the 

street, which would allow parents to pull up and 

drop their children off.  And again, the fence is 

open so that there are actually two parking spots 

inside the property on the lot which also parents 

could drop off.  But mostly they just pull up to the 

street because it is never really crowded. 

  CHAIRPERSON REID:  Do you have a staff 
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person there to meet the children and to accompany 

them into the building? 

  MS. ROBERTS:  Yes.  We currently have a 

program director, Mr. Yaming Chestnut, who is in the 

building now just meeting with prospective clients.  

And then in addition to that, we have our group 

leader who is there.  The children are there from 

4:00 to 6:00 right now, just the two hours.  And 

once we actually get in and get licensed, we have 

the other staff kind of on stand-by. 

  CHAIRPERSON REID:  Did you say kind of 

on stand-by?   

  MS. ROBERTS:  Right.  We can't tell them 

when we will actually be open until this process is 

done. 

  MS. ROBERTS:  Well, what you have to do 

is you have to -- you have very young children, so 

it can't be a situation where they are dropped off 

and they can just dart out into the street. 

  MS. ROBERTS:  The parents are required 

to bring children into the building. 

  MS. KING:  And where do they park while 

they do that? 

  MS. ROBERTS:  Again, there is on-the-

street parking directly in front of the building on 

both sides of the street and the gate is open in the 
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morning. 

  MS. KING:  Are you talking about R 

Street or New Jersey Avenue? 

  MS. ROBERTS:  R Street, yes.  There is 

parking on both, but R Street is mainly the entrance 

that people use.   

  MS. KING:  And is it required -- is it 

residential permit parking in that area? 

  MS. ROBERTS:  I don't know.  I don't 

think it is residential parking.  It is a two-hour 

parking.  No, just the street cleaning is the only 

thing.  But, you know, you would only be talking 

about the 10 or 15 minutes it would take to come in. 

  CHAIRPERSON REID:  Okay.  I was looking 

at the previous order and it specifies regarding the 

drop-off and pick-up that a staff member or 

volunteer will be available to escort children 

between vehicles and the facility -- a staff member.  

So that is the kind of -- that was in the previous 

order and that would more than likely be --  

  MS. KING:  Do we have the previous 

order? 

  CHAIRPERSON REID:  They just gave it to 

us. 

  MS. KING:  Oh, good. 

  CHAIRPERSON REID:  Did you get it? 
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  MS. KING:  No, I didn't.  Were we all 

supposed to get it? 

  CHAIRPERSON REID:  I am sure.  Ms. 

Bailey just gave it to me.  Ms. King needs a copy.  

So that is the kind of thing that we want to see.  

And the center shall provide sufficient off-street 

parking spaces.  Now you asked -- this is something 

that you need a variance for because you can't 

provide ample enough parking spaces.  How many -- 

  MS. ROBERTS:  There are two off-street 

parking spaces.   

  CHAIRPERSON REID:  But you need one for 

every four staff members.  Okay, so you have two.  

Then why is it that she doesn't provide off-street 

parking? 

  MS. KING:  This order says the pick-up 

and drop-off of children shall occur in the public 

alley contiguous to the site.  This is what the 

order was for your premises. 

  MS. ROBERTS:  Right.  The alley is right 

there at R Street.  Like here is R Street and you 

just come right there and go through the gate into 

the actual lot.  The fence goes right around the 

corner there of R Street and the alley. 

  MS. KING:  So that the cars can drive 

into the alley and stop -- 
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  MS. ROBERTS:  No.  The cars can actually 

drive onto the lot from the alley. 

  CHAIRPERSON REID:  That is not what this 

says. 

  MS. ROBERTS:  Here is the alley. 

  CHAIRPERSON REID:  You are saying from 

the parking lot. 

  MS. ROBERTS:  I wouldn't call it a 

parking lot.  It is just two parking spaces there at 

the front of the building on the property.  Here is 

the alley.  Here is New Jersey and we are on R and 

it is like the gate is like right here.  So when you 

are coming up R Street to the alley, the gate is 

less than 5 feet.  It is not the distance that I am 

tall and I am 5 feet tall. 

  MS. KING:  Are you on the corner? 

  MS. ROBERTS:  Yes. 

  MS. KING:  Your building is on the 

corner? 

  MS. ROBERTS:  Yes, the building is on 

the corner of New Jersey and R.  It runs from the 

alley to New Jersey and around the corner of New 

Jersey.  There is a photograph. I don't know if you 

all have the photographs up there or not. 

  MS. KING:  Now where do the children 

play?  Where is the play area for the children? 
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  MS. ROBERTS:  There is a small play area 

going around the building to the New Jersey side, 

but mostly the children are taken to the playground 

-- mostly the Kennedy playground for outdoor play. 

  MS. KING:  How far away is the Kennedy 

playground? 

  MS. ROBERTS:  About three blocks.  I 

have a little -- this picture kind of shows you 

where that gate is. 

  MS. PRUITT-WILLIAMS:  Madam Chair? 

  CHAIRPERSON REID:  Excuse me one second.  

Yes, please? 

  MS. PRUITT-WILLIAMS:  Just for some 

clarification in reference to the variance for 

parking.  

  CHAIRPERSON REID:  Okay.  Before we get 

to that, let's keep with this trend regarding the 

playground. 

  MS. KING:  They are going to the Kennedy 

playground three blocks away. 

  MS. ROBERTS:  Right. 

  CHAIRPERSON REID:  And was that the same 

thing that they were doing in the previous order? 

  MS. KING:  There is no mention of a 

playground. 

  CHAIRPERSON REID:  I think that there 
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has to be. 

  MS. ROBERTS:  There is yard space out 

there, but for school age children, it is not really 

big enough.  As you can see in this photograph, 

there is a carpeted area in front of the building 

with picnic benches where they can stay outside if 

they just want to be outside for a minute.  But if 

they really need some playtime, we go over to 

Kennedy. 

  CHAIRPERSON REID:  Okay.  Let's come 

back to this.  We will come back to that.  The Board 

members require special treatment in the way of 

design screening or building planning of parking 

areas and signs and other requirements.  Did you 

submit anything in your application that showed us a 

plat map of the  

-- I saw pictures, but a map of the --  

  MS. ROBERTS:  This is the plat that we 

got from Consumer Regs.  Is this what you are 

referring to? 

  MS. KING:  Let us see it. 

  CHAIRPERSON REID:  Okay, I see it.  This 

is -- but no, I mean the actual layout of the site 

itself that shows where the building is and where 

the parking is going to be and where the playground 

is. 
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  MS. ROBERTS:  We submitted the 

photographs. 

  CHAIRPERSON REID:  The photographs don't 

show us adequately enough. 

  MS. PRUITT-WILLIAMS:  No, Madam Chair, 

there wasn't anything submitted that shows that in 

that detail. 

  CHAIRPERSON REID:  Okay, this is the 

same kind of thing that we had earlier today when it 

was not delineated on the site plan itself or on the 

plat itself.  So we might --  

  MS. PRUITT-WILLIAMS:  Madam Chair, if 

you look, there is a Sandborne map in there that 

does show at least the outline of the building and 

some indication of the rear yard with the size of 

the rear yard. 

  MS. KING:  My Sandborne map has it 

blacked out. 

  MS. PRUITT-WILLIAMS:  That is the 

building itself. 

  MS. KING:  And it takes up 100 percent 

of the property? 

  MS. PRUITT-WILLIAMS:  No.  If you look 

further down, Mrs. King, the area behind it to the 

alley is the rear yard. 

  MS. KING:  Oh, I see.  Where the two 
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parking spaces are. 

  MS. PRUITT-WILLIAMS:  There is a play 

area -- there appears to be room for parking and 

then a play area and then the house. 

  MS. ROBERTS:  And there is a grassy area 

on the New Jersey side.  There is also a yard on the 

New Jersey side. 

  CHAIRPERSON REID:  Do you see it, Mrs. 

King? 

  MS. KING:  Well, what Sheri is saying is 

that this is the building and that this is the lot. 

  CHAIRPERSON REID:  But where is the 

parking?   

  MS. PRUITT-WILLIAMS:  Here. 

  CHAIRPERSON REID:  Where is the play 

area? 

  MS. PRUITT-WILLIAMS:  It would be the 

area near the parking.  It is not defined. 

  MS. KING:  The applicant has just said 

there is no adequate play area outside for the 

children. 

  CHAIRPERSON REID:  She said -- not 

adequate.  She said there was a little play area, 

but what I would like to see is whatever play area 

there is, is that play area fenced off from the 

parking? 
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  MS. ROBERTS:  Is it fenced off from the 

parking?  No, no.  It is on the -- I can maybe show 

you a little bit on the photograph.  This is from 

the alley and this is about where you would go into 

the building from the alley there.  And this is the 

front of the building.  There is a door right here, 

which you can see on those photographs that are on 

my thing that I posted, and some picnic benches and 

stuff.  The yard area comes past here around to the 

front, the New Jersey side.  There is a yard.  It 

runs out and it is fenced all the way around.  But 

between -- it is only the front of the building 

between where the parking area is on this side and 

where the play area is on that side. 

  CHAIRPERSON REID:  The play area is on 

one side and the parking is on the other side? 

  MS. ROBERTS:  Yes.  This is the R Street 

entrance way. 

  CHAIRPERSON REID:  Okay.   

  MS. ROBERTS:  So that the yard area 

would be on New Jersey.   

  CHAIRPERSON REID:  Okay.  One thing that 

came out of Nunley's letter also is you are supposed 

to show on this map where the parking is.   

  MS. PRUITT-WILLIAMS:  Well, Madam Chair, 

just some clarification there.  She does not need a 
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variance for parking because originally she was 

applying for 80 children and 12 staff and that meant 

that she would have to provide one space for each 

four teachers which would be for three.  But now she 

is only doing it for 60 children and 7 staff.   

  CHAIRPERSON REID:  She has two. 

  MS. PRUITT-WILLIAMS:  Right. 

  CHAIRPERSON REID:  I just want her to 

show where those parking spaces are. 

  MS. PRUITT-WILLIAMS:  She can fit them 

on her lot, so the variance for parking is no longer 

required. 

  MS. ROBERTS:  This is the building. This 

is that round part of the building and this is the 

alley.  And New Jersey --  

  CHAIRPERSON REID:  We have another copy 

of the plan map.  Let's do it right.  Mrs. King, can 

she use yours? 

  MS. KING:  Sure.  Sure.  Do you want 

this? 

  CHAIRPERSON REID:  Yes.  Use this and 

submit this for the record.  You can sit down there 

and just show the building and show the parking and 

show where the play area is. 

  MS. ROBERTS:  Okay.   

  CHAIRPERSON REID:  Any off-site play 
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area shall be located so as not to result in 

endangerment to the individuals in attendance at the 

center and traveling between the play area and the 

center itself.  Ms. King, it appeared you had some 

concern about the distance. 

  MS. KING:  Well, they are going to the 

Kennedy playground, which is three blocks away.  

Which means that in inclement weather, of course, 

there is no place for them.  But how many people 

will escort -- will all 60 children go to the 

Kennedy playground at the same time? 

  MS. ROBERTS:  Oh, no.  The school age 

children -- many of those children are only there 

from 4:00 to 6:00 -- after school. 

  MS. KING:  Oh, I see.  So how many after 

school's are there? 

  MS. ROBERTS:  There are 40. 

  MS. KING:  40 after school. 

  MS. ROBERTS:  There are 40 after school.  

And then on the first floor, there is a very large 

open space opening to New Jersey Avenue that does 

not have any steps.  It has a flat entrance to New 

Jersey, and that is where we intend in the future to 

put the 20 preschool children -- in that space 

facing New Jersey. 

  CHAIRPERSON REID:  What kind of a 
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surface does it have? 

  MS. ROBERTS:  Grass.  

  CHAIRPERSON REID:  Grass? 

  MS. ROBERTS:  Do you mean outside?   

  CHAIRPERSON REID:  The area that you 

intend for the children to play. 

  MS. ROBERTS:  Grass.  And the entire 

front is carpeted. 

  CHAIRPERSON REID:  Okay.  And if you 

could respond to Mrs. King's question regarding how 

many staff members would be taking them back and 

forth. 

  MS. KING:  When the 20 daycare students 

go to the Kennedy Park or the Kennedy playground, 

how many people will escort them? 

  MS. ROBERTS:  I anticipate there being 

three groups just age-wise.  There would be the two-

year-olds, three-year-olds, and four-year-olds.  So 

there would be approximately 7 children in a group.  

And again, it would depend on the age.  I mean, if 

we had more four-year-olds, we can have like 10 in a 

group.  So it would really depend on the age, but 

averaging 7 children to a group.  So a group might 

go to the playground. 

  CHAIRPERSON REID:  Okay.  It says the 

Board may approve more than one child development 
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center in a square or within 1,000 feet of another 

child development center only when the Board finds 

that the cumulative effect would be that the 

facilities will not have an adverse impact on the 

neighborhood due to traffic or noise or other 

similar factors.  I think if you address that with 

the facility that is down the street -- 

  MS. KING:  Where is this other -- oh, 

this other thing is no longer a daycare center. 

  CHAIRPERSON REID:  It is supposed to be 

a recreation center.  But do you know if there is 

any other --  

  MS. ROBERTS:  Right, which is inside the 

property of Northwest Cooperative Homes and they 

have two very large parking lots. 

  CHAIRPERSON REID:  But is there any 

other daycare center within 1,000 feet of this 

facility to your knowledge? 

  MS. ROBERTS:  The next closest daycare 

center would be Springfield Baptist Church which is 

like 6th and N, and I think that is more than 1,000 

feet although I couldn't swear to that. 

  CHAIRPERSON REID:  Are you at 4th and R? 

  MS. ROBERTS:  Yes. 

  CHAIRPERSON REID:  That would be over 

1,000 feet then.  Before taking action on an 
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application for use as a child development center, 

the Board shall submit the application -- now that 

has probably been done.  I don't know if we have 

gotten any responses back from any of the D.C. 

Government offices.  Okay. 

  MS. ROBERTS:  Mr. Barry had indicated to 

me that he would be here today.  I don't know what 

has happened to him. 

  MS. KING:  Who is he? 

  MS. ROBERTS:  The ANC commissioner. 

  MS. KING:  Oh. 

  CHAIRPERSON REID:  Okay, the referral to 

D.C. Department of Human Services Department shall 

request advice as to whether the proposed center can 

meet all the licensing requirements as set forth in 

the applicable laws of the District.  I don't think 

we got anything from Human Services either, did we? 

  MS. PRUITT-WILLIAMS:  No, we did not. 

  CHAIRPERSON REID:  Okay.  All right.  

Those are the only questions I had.  Mr. Foushee, 

did you have any additional questions of this 

applicant? 

  MR. FOUSHEE:  We are asking about the 

order from 1988 and about the playground related to 

Mrs. King question and so on.  She had a question 

earlier about the 1988 order -- I think it was 
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actually issued in April of 1989, and related to 

Mrs. King's question about the playground and where 

children play, but that was not addressed in here. 

  CHAIRPERSON REID:  That is not addressed 

at all. 

  CHAIRPERSON REID:  Mrs. King, did you 

have any further questions? 

  MS. KING:  No, I have no further 

questions. 

  CHAIRPERSON REID:  Okay. 

  MS. ROBERTS:  So as you can see, when 

you turn off R Street to the alley, there is a gate 

-- 

  CHAIRPERSON REID:  Start over again. 

  MS. ROBERTS:  As you can see, coming 

down R Street from either direction, if you turn off 

R Street into the alley, the gates that allow the 

cars to enter are right here. 

  MS. KING:  Where is R Street? 

  MS. ROBERTS:  At the front of the 

building.  This is R.  This is New Jersey.  And this 

is the alley.  So you can enter the property with a 

vehicle here and these are the parking that is set 

aside.  Here is the front gate to come in from R 

Street and the front entrance is right here.  That 

is where you saw the windows in the picture.  The 
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round part of the building is here and this is yard 

or this is grass.  All of this is carpeted all the 

way across here.  There is not currently a fence 

here to separate it, but usually the parking space 

really isn't even used because it is easier to pull 

up on R Street and there is always parking on R 

Street. 

  CHAIRPERSON REID:  Okay.  Are you going 

to be serving food, lunches or snacks or providing 

meals there? 

  MS. ROBERTS:  We are contracting -- when 

we start preschool -- we don't for school age, but 

when we start the preschool, we will.  And we are 

contracting out a caterer to do the lunch because 

the kitchen area there is so small.  It is my 

intention if we maintain -- we are like leasing for 

two years and then we will negotiate renewal.  So it 

is my intention if we stay there long term to 

actually have a kitchen put in the basement area or 

cafeteria.  But in the meantime, we will be catering 

the lunch. 

  CHAIRPERSON REID:  Okay, what about 

trash disposal or pick-up? 

  MS. ROBERTS:  Yes.  There is a company 

currently -- the owner contracts -- wow, I just had 

their bill.  I think it might be in my briefcase.  
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They contract with them now to pick up the trash and 

the owner will continue to maintain that. 

  MS. KING:  How often -- how many times a 

week? 

  MS. ROBERTS:  Twice. 

  CHAIRPERSON REID:  Previously it was 

three times.  I think this order stipulated three 

times a week.   

  MS. ROBERTS:  Well, the old bill that he 

sent, I saw it when he got the bill and -- 

  CHAIRPERSON REID:  I can't hear you. 

  MS. ROBERTS:  I said the bill that he 

sent to the owner when it came in the mail I opened 

it and it indicates two.  I don't know when that 

changed. 

  CHAIRPERSON REID:  Is that going to be 

adequate as far as being able to dispose of the 

trash and not have it sit there and the trash 

smelling? 

  MS. ROBERTS:  Yes.  Most of the day, the 

building is not occupied. 

  MS. KING:  I beg your pardon? 

  MS. ROBERTS:  Most of the day the 

building is not occupied. 

  MS. KING:  No, we are talking about when 

you are occupying it and using it.  Is twice a week 
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trash pick-up going to be adequate if you have got 

20 small children on the premises who are going to 

be there all day and are going to be eating meals 

there? 

  MS. ROBERTS:  There is a possibility 

that it may not, in which case when we get to full 

enrollment at that point, if it were not, we would 

definitely increase the days.  We wouldn't mind 

paying the difference.  If he had a problem with 

paying the difference, we would pay it. 

  MS. PRUITT-WILLIAMS:  Excuse me, ma'am, 

for clarification, is your trash pick-up from the 

District or a private contractor? 

  MS. ROBERTS:  It is a private 

contractor.  I believe I have his thing in my 

bookbag if you want me to look for it. 

  CHAIRPERSON REID:  Okay.  In regard to 

the variance, we have established the fact that you 

don't really need a variance because you have -- you 

need two parking spaces and you provide those two 

off-street parking spaces. 

  MS. ROBERTS:  My understanding is that 

the reason I am here is because of the number of 

children.  In this zone over 15 children needs a 

special.  That was what I was told at zoning.  That 

is why I am here. 
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  CHAIRPERSON REID:  But anyway -- 

  MS. KING:  What she means is you don't 

need a variance for the parking regulations because 

you are providing adequate parking. 

  MS. ROBERTS:  Oh, okay thank you. 

  CHAIRPERSON REID:  All right.  Are there 

any other questions of this witness or this 

applicant? 

All right.  Then we move now to Government reports.  

I think we determined that there were none.  And 

then to the ANC report.  Have you talked to the ANC? 

  MS. ROBERTS:  Yes, I met with them prior 

to the May 20th hearing, and as I stated, Mr. Barry 

came on the 20th, but we had already left.  He told 

me he would be here today, but -- he may have been 

here this morning. 

  CHAIRPERSON REID:  There has been no 

letter? 

  MS. ROBERTS:  Because we originally 

thought we were going to be this morning. 

  CHAIRPERSON REID:  Mr. Barry didn't 

submit a letter?  Mr. Barry did not submit a letter? 

  MS. ROBERTS:  He did not give me the 

letter.  He told me he would be here. 

  CHAIRPERSON REID:  We don't have 

anything in the file, is that correct, staff? 
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  MS. ROSE:  That is correct. 

  MS. ROBERTS:  I met with him on the 

Monday previous to the May 20th date. 

  CHAIRPERSON REID:  Do you know what 

their position was? 

  MS. ROBERTS:  Yes, they were very much 

affirmative.  Mr. Barry -- I have worked with Mr. 

Barry because our school age program was originally 

located in Northwest Cooperative Homes and I have 

worked with Mr. Barry on several of our little 

projects that we did for the children.  So he was 

familiar both with myself -- because my job is as 

Director of Childcare for Northwest Settlement House 

and we have an infant center right across the street 

from Mr. Barry.  So he is familiar with me and the 

group and he was very supportive of the project. 

  CHAIRPERSON REID:  Okay.  It would have 

been great if he had submitted a letter for the 

record.  But that is all right.  You might not have 

to stay there because I don't think there is anyone 

-- is there anyone else here in support of this 

application?  Is anyone else here in opposition of 

the application?  Closing remarks by the applicant. 

  MS. ROBERTS:  My only closing remarks is 

to hope that we will be able to extradite this so 

that we can complete the licensing process in a 
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timely enough fashion that we don't go out of 

business in the interim.  So I thank everyone for 

allowing us to come back today. 

  CHAIRPERSON REID:  Okay.  Are you asking 

for a bench decision -- in other words, a decision 

today? 

  MS. ROBERTS:  It would really help me. 

  CHAIRPERSON REID:  That is what it 

sounds like.  So a summary order. 

  MS. ROBERTS:  Because school is out on 

Friday and really parents need to place children by 

Monday.  So hopefully Veronica -- Ms. Singh --  

  MS. KING:  Well, you won't get the -- 

even if we make a bench decision, you are not going 

to get the paperwork --  

  MS. ROBERTS:  Right.  I know it won't be 

ready by Monday.  Ms. Singh --  

  MS. PRUITT-WILLIAMS:  I just also want 

to clarify, you won't get paperwork from us for two 

weeks.  After it goes to us, it still has to go back 

to the Zoning Administrator's office to be -- there 

is further processing at DCRA.  I just want you to 

understand the process so you are not disappointed 

and believing that you are going to get it right 

away.  It does take some time even after the bench 

decision. 
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  CHAIRPERSON REID:  But that mainly 

accelerates it. 

  MS. PRUITT-WILLIAMS:  Yes.  

  CHAIRPERSON REID:  Okay.   

  MS. ROBERTS:  We would be very 

appreciative of that. 

  CHAIRPERSON REID:  Board members, would 

you like to dispose of this today?  I move that we 

approve this application. 

  MS. KING:  Second. 

  CHAIRPERSON REID:  With conditions 

certainly. 

  MS. KING:  What are your hours going to 

be?  I think we forgot to mention that. 

  CHAIRPERSON REID:  I think she said -- 

  MS. ROBERTS:  7:00 to 6:00. 

  MS. KING:  From 7:00 a.m. to 6:00 p.m. 

Monday through Friday? 

  MS. ROBERTS:  Yes. 

  MS. KING:  Okay. 

  CHAIRPERSON REID:  Okay.   

  MS. KING:  60 children and 7 staff, is 

that it? 

  CHAIRPERSON REID:  Yes.  The conditions 

would be -- previously it was approved for three 

years.  They put a term on it.  So do we want to -- 



 

NEAL R. GROSS 
COURT REPORTERS AND TRANSCRIBERS 

1323 RHODE ISLAND AVE., N.W. 
(202) 234-4433 WASHINGTON, D.C.  20005-3701 (202) 234-4433 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

  MS. KING:  Yes. 

  CHAIRPERSON REID:  Okay.  Three years 

from 7:00 a.m. until 6:00. 

  MS. KING:  Monday through Friday. 

  CHAIRPERSON REID:  And not to exceed 60 

children and not to exceed 7 staff members.  The 

pick-up and drop-off shall occur -- 

  MS. KING:  Let's say not to exceed 60 

children and 7 staff members provided that those 

numbers are acceptable to the licensing authorities 

from the District Government.  Because if they have 

got to have more staff people in order to take care 

of the 60 children, I don't want us to foreclose. 

  CHAIRPERSON REID:  Well, we were going 

by the previous order.   

  MS. KING:  I know that. 

  MS. PRUITT-WILLIAMS:  But, Madam Chair, 

it depends on the ages.  If they have more smaller 

children, they will have to have more staff. 

  CHAIRPERSON REID:  Well, wouldn't that 

be -- okay.  It would have to still be in compliance 

with the process. 

  MS. PRUITT-WILLIAMS:  Well, it would be 

in compliance.  So why don't we just say within 

compliance to the -- 

  CHAIRPERSON REID:  Yes, within 
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compliance with -- 

  MS. KING:  And also when they inspect 

the premises, they may decide that as they are 

presently constituted, 60 kids is too many or 

something like that. I don't want us to write 

something where Ms. Taylor has to come back to us 

because -- 

  MS. ROBERTS:  They were licensed for 60 

children. 

  CHAIRPERSON REID:  Why don't we say 60 

kids or as specified by Human Services. 

  MS. KING:  Right.  Fine. 

  CHAIRPERSON REID:  That will take care 

of that. 

  MS. PRUITT-WILLIAMS:  And appropriate 

staff. 

  CHAIRPERSON REID:  And appropriate 

staff. 

  MS. KING:  Right. 

  MS. PRUITT-WILLIAMS:  For clarification 

for staff, the time limit that you established was 

it set on or based on -- 

  CHAIRPERSON REID:  The time limit?  The 

term? 

  MS. PRUITT-WILLIAMS:  The term, yes. 

  CHAIRPERSON REID:  Three years. 
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  MS. PRUITT-WILLIAMS:  What is that based 

on? 

  MS. KING:  What was done previously. 

  CHAIRPERSON REID:  The previous order 

was three years.   

  MS. PRUITT-WILLIAMS:  And so you are 

doing this one for three years because the previous 

one was for three years? 

  CHAIRPERSON REID:  Yes.  And the reason 

why, Madam Director, is because I think that there 

was a reason why the Board had stipulated three 

years. 

  MS. PRUITT-WILLIAMS:  I understand.  But 

we need to -- if you make a stipulation of time now, 

you should base it on the record today -- of what is 

in the record today and not -- because we don't know 

exactly what was in the record when that order was 

crafted.  There may have been something in the 

record that led the Board to condition it for three 

years.  So if you are going to condition it for 

three years now -- 

  MS. KING:  Ms. Edwards, how long is your 

lease? 

  MS. ROBERTS:  For two years with the 

renewal option.  So we are going to go through this 

two-year period -- I have a copy of the lease -- and 
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then we would come back at that time and -- 

  MS. KING:  And renegotiate the lease? 

  MS. ROBERTS:  And then it would be for -

- 

  MS. KING:  Renegotiate it. 

  MS. ROBERTS:  It would be for indefinite 

after that.  If we come back and everything works 

well.  I just saw a copy of the lease. 

  CHAIRPERSON REID:  Do you not want to 

change the term from three years to -- 

  MS. KING:  I am quite comfortable with 

three years.  She has got a two-year lease and she 

is going to renegotiate it.  I mean, if all goes 

well and it works well for the kids and the 

Government doesn't have any problem with it and the 

neighbors don't have any problem with it, it should 

just be a pro forma thing.  Provided you come back 

to get your renewal before it expires.  Okay?  This 

gives her a year beyond her lease to come back for a 

renewal.  It seems to me that that is a logical 

reason to put three years. 

  MS. PRUITT-WILLIAMS:  I just wanted it 

to be on the record as to why you came to that term. 

  MS. KING:  Right. 

  MR. FOUSHEE:  And I think also to help 

the staff again with the three years.  I think part 
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of it is to help address this issue of parking just 

to see how that is working out over time, and also 

the transporting of the children to the Kennedy 

playground to see how that works over the three-year 

period. 

  MS. PRUITT-WILLIAMS:  Thank you. 

  CHAIRPERSON REID:  The pick-up and drop-

off of children shall occur in the public alley.  

You said it wasn't the alley, it is the parking lot? 

  MS. ROBERTS:  I wouldn't call it a lot.  

It is on the property. 

  CHAIRPERSON REID:  Okay, let's just say 

-- rather than alley --  

  MS. ROBERTS:  As I say, I have been 

affiliated with these people since we are in the co-

op, and I have never known anybody to ever park 

there. 

  CHAIRPERSON REID:  In the lot contiguous 

to the site.  The children shall be escorted between 

vehicles and the facility by a staff member or 

volunteer during drop-off and pick-up periods.  That 

is very important. 

  MS. ROBERTS:  That is no problem at all. 

  CHAIRPERSON REID:  Trash pick-up shall 

be by private contractor and shall occur no less 

than three times a week.  Do you want us to keep it 
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at three or do you want to change it to two. 

  MS. ROBERTS:  Do you want us to go to 

three or increase to three as needed?  If you want 

us to go to three now, I have no problem with that.   

  CHAIRPERSON REID:  Well, I don't want to 

impose anything on you that you don't need.   

  MS. KING:  Well, you don't have to go to 

three until you have got your children.  But I mean 

if you are going to be serving -- presumably if they 

are there for 11 hours at a crack, you are going to 

be serving three meals, which are going to be 

catered.  So presumably they might be served on 

disposables.  I think you are going to need it when 

you've got 20 kids there eating off of probably 

disposable -- 

  CHAIRPERSON REID:  Oh, yes.  It will 

disposable. 

  MS. ROBERTS:  It probably will be. 

  CHAIRPERSON REID:  Tons of paper. 

  MS. KING:  You are going to have a lot 

of trash.  Plus the little ones have trash of their 

own. 

  CHAIRPERSON REID:  So do we want to say 

two times per week and more if needed?  Is that too 

vague?  Or do we want to just say three times a 

week?  Maybe just say three times a week and that 
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will take care of it.  Two to three times a week as 

needed.  The trash containers shall be stored in the 

most secluded area on the site.  You didn't indicate 

that on the little drawing that you gave us.  If you 

could show on that same drawing before we submit it 

to staff where that is going to be.  Two parking 

spaces shall be provided in the public space near 

the alley subject to approval by the Department of 

Public Works.  So we still have two parking spaces, 

correct? 

  MS. ROBERTS:  Yes. 

  CHAIRPERSON REID:  All right.  Are there 

any other conditions, Board members, that you would 

like to -- 

  MR. FOUSHEE:  Yes.  The one thing I 

think we should cover too is that the ages will be 

two to -- is it two to 13, I believe?  I don't think 

we covered that in the conditions. 

  CHAIRPERSON REID:  Okay.   

  MR. FOUSHEE:  Is that the age range you 

were looking at, two to 13? 

  MS. ROBERTS:  Yes, although as I 

indicated, we have given some consideration to 

adding infants kind of down the road. 

  MS. KING:  To add what? 

  MR. FOUSHEE:  Infants. 
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  MS. ROBERTS:  Infants. 

  CHAIRPERSON REID:  That is not what you 

applied for. 

  MS. ROBERTS:  I know.  We are not now. 

  CHAIRPERSON REID:  Yes, well then -- 

  MS. ROBERTS:  But I am saying that to 

say if it is going to be stipulated here, maybe I 

should say that now. 

  MS. PRUITT-WILLIAMS:  I would say that 

is a land use issue.  Well, I think going from 

infants to 13 is something we could say within that 

range.  That would give them the flexibility. 

  CHAIRPERSON REID:  Okay, well I am 

wondering if when we receive the instructional 

letter from Nunley from that that specifies what 

they applied for and what he is recommending -- 

  MS. PRUITT-WILLIAMS:  Well, they also 

applied for 80 children.  I mean, we have already 

amended what they applied for. 

  CHAIRPERSON REID:  Do we have the 

authority to amend it? 

  MS. ROBERTS:  Well actually when I did 

the original application, he sent me right back over 

to file another application and I filed a separate 

application for 60 children and paid a separate 

application fee. 
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  CHAIRPERSON REID:  Okay.  So then do we 

want to put infants to 13 years of age? 

  MS. ROBERTS:  I would appreciate that.   

  CHAIRPERSON REID:  Are we in agreement 

with that? 

  MS. KING:  I have no problem with that. 

  CHAIRPERSON REID:  Okay.  Then we will 

do that. 

  MS. ROBERTS:  I would appreciate being 

allowed that flexibility.  Thank you. 

  MS. BAILEY:  Madam Chairman? 

  CHAIRPERSON REID:  Yes. 

  MS. BAILEY:  Typically when infants are 

being taken care of in a child development center, 

the number of staff will increase tremendously 

because the infants require more staff. 

  MS. ROBERTS:  Four to one. 

  MS. BAILEY:  More --  

  MS. ROBERTS:  The ratio for infants is 

four to one.  And if we were going --  

  MS. KING:  So before you remove the 

number of staff people, we have said appropriate 

staff, have we not? 

  MS. PRUITT-WILLIAMS:  However, you must 

-- if you do that, you must realize that parking is 

tied to staff.  So that does tie your hands a little 
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bit in a sense that if you are -- you are not asking 

-- you can provide two parking spaces without a 

variance, which means that you can have 7 staff -- 8 

staff I am sorry.  You would have to allocate your 

children in order to deal with that. 

  MS. ROBERTS:  Because, yes.  Because if 

we take the infants, it would mean cutting back 

either on the school age or the preschool. 

  MS. PRUITT-WILLIAMS:  Exactly.   

  MS. KING:  But it would mean cutting -- 

you cannot exceed 8 people on staff without getting 

a variance for parking.  You can't have more than 8 

staff. 

  CHAIRPERSON REID:  Okay.  I don't think 

that granting a variance would impair the integrity 

or intent of the zoning regulations or not be in 

harmony with the intent of the zoning regulations 

and map and it will not affect adversely neighboring 

properties.  There was no opposition or no negative 

impact that we know about.  So we have taken the -- 

I have moved and it has been seconded.  So all in 

favor? 

  ALL BOARD MEMBERS:  Aye. 

  CHAIRPERSON REID:  Opposed? 

  MS. ROSE:  Staff will record the vote as 

3 to 0 with Ms. Reid, Ms. King, and Mr. Foushee to 
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grant the application and it is amended to eliminate 

the parking variance.   

  CHAIRPERSON REID:  Thank you.  You will 

receive the order in about two weeks. 

  MS. ROBERTS:  Okay.  Am I supposed to 

leave these cards somewhere?  Thank you. 

  CHAIRPERSON REID:  Yes.  Okay, next 

case? 

  MS. ROSE:  The next case is number 

16358, the application of the First Street Sussex 

Investment Corporation , pursuant to DCMR 3107.2, 

for a variance from the minimum lot area and width 

lot requirements, Subsection 401.3, to allow for two 

row dwellings in an R-3 District at premises 1306-

1306½ S Street, S.E., square 5603, lot 800, per 

Subdivision, lot 16 and part of lot 15.  Would all 

persons planning to testify in this application 

please rise and take the oath? 

  (WHEREUPON, ALL WITNESSES ARE SWORN.) 

  MS. PRUITT-WILLIAMS:  Excuse me, Madam 

Chair, there is a preliminary issue with this.  It 

is not a big one, but the surveyor's plat that was 

supplied to us is -- the person is licensed in 

Maryland.  Can you -- we just need for you to 

provide for the record a verification of -- either 

from the -- 
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  MR. MINARD:  Which one is that? 

  MS. PRUITT-WILLIAMS:  The Capitol 

Surveyors.  I have the registry dot.  I mean, this 

was in the record. 

  MR. MINARD:  First of all, I am Jim 

Minard, Permit Service.  I have been drawing plans 

since 1971.  That firm has a D.C. license.  They 

simply put the wrong stamp on it. 

  MS. PRUITT-WILLIAMS:  Okay.  Well then 

that is all we need for you to do. 

  MR. MINARD:  In fact, I probably have 

one here with the D.C. stamp. 

  MS. PRUITT-WILLIAMS:  Then you have 

corrected the concern we have. 

  MR. MINARD:  Yes.  I probably have them 

here. 

  MS. PRUITT-WILLIAMS:  Okay. 

  MR. MINARD:  D.C. is down to, I believe, 

three licensed surveyors, and they are one of them.  

Again, Madam Chairperson and Board, I drew the plans 

and have been processing the permits and have done 

quite a bit of research on this area.  Of course, I 

have known this area all my life.  I grew up in 

Southeast Washington and attended the Anacostia High 

School. 

  On this particular street, there are 36 
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buildings.  Under current zoning, 26 of them 

wouldn't be allowed.  What you have now is 25 row 

dwellings and none of them would be allowed under 

current zoning.  You have 10 detached homes which 

would be allowed, and then you have one apartment 

building, this building we are dealing with here.  

That is really the biggest point I can make. There 

are three apartments or row dwellings adjoining this 

building.  They were subdivided in August of 1927.  

The building we are dealing with was built in 1936.  

All up and down this block throughout neighborhoods 

like this, the original configuration was changed to 

accommodate development in later years.  This 

particular piece of -- this whole area, I would say 

about 10 or 20 square blocks, was subdivided in 

1911.  It is in the surveyors office.  And this 

particular block was set up in 25-foot wide lots.  

The result is that today I believe there are none of 

those 25-foot wide lots left.  They have all -- as 

you know in this town, lots are split up, added to, 

and separated from.  So again you have got now -- I 

beg your pardon, it is 20 rowhouses, 15 detached 

houses, and one apartment.  I was mistaken.  This 

apartment building that we want to subdivide would 

then make it 22 rowhouses.   

  The apartment building itself is of a 
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type that is all over Washington, D.C.  There are 

literally thousands of them.  Yet, it is the only 

one in this specific area.  It sets by itself.  It 

is a four-unit square building with two one-bedroom 

units over top of each other.  If you have lived in 

this town -- some of you on the Board may have lived 

in a building such as this or you may live in them 

now.  They are everywhere.  But in this particular 

area, it is the only one I know of.  So it is 

totally out of character with not only the street 

but the neighborhood in general.   

  What we are proposing is two -- well, 

Mr. Baker will go into that in more detail.  Thank 

you very much. 

  MR. BAKER:  I guess it is my turn.  My 

name is David Baker.  I represent First Sussex 

Development Corporation.  How are you today?  It has 

been a long day for all of us it seems like.  I will 

try to be brief, although I have got a reputation 

for running my mouth. 

  This piece of property is not unique of 

itself.  The piece of property was atypical, a 

vacant, vagrant occupied building.  It has fire 

damage.  We propose to take this property and 

develop it into two single-family, owner-occupied 

dwellings. You may have some floor plan indication 
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up there.  If not, I have got something here and I 

could pass it to you.   

  This is a great building.  It is an all 

brick building.  We currently, prior to realizing we 

had a zoning issue, based on the fact that if you 

look at the plat, you will see that the size of the 

adjoining lots are essentially the same size as the 

lot we are trying to reconfigure this property to.  

We were under the assumption that we would not have 

had an issue of zoning.  It was a poor assumption.  

We actually at one point had a contract on one of 

these units for $127,500.00.  We since moved that 

person to a different property up on Naylor Road. 

  We do a lot of properties throughout the 

city, approximately 45 to 50 properties a year for 

renovations. 

  CHAIRPERSON REID:  How many? 

  MR. BAKER:  45 to 50.  Our sister 

company is One Piney Grove Investment Corporation.  

Between the two companies -- I am not involved with 

One Piney, only with First Sussex.  Our intention is 

just to add to the community.  The neighbors -- I 

have spoken to all the neighbors and everybody is -- 

nobody wanted to come with me to give me support, 

but everybody is behind me for what I am doing.  As 

I said earlier, this property was vacant.  It was 



 

NEAL R. GROSS 
COURT REPORTERS AND TRANSCRIBERS 

1323 RHODE ISLAND AVE., N.W. 
(202) 234-4433 WASHINGTON, D.C.  20005-3701 (202) 234-4433 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

occupied with vagrants and even the prior person, 

they had a small fire in the back and they still 

allowed one tenant to stay in the building with no 

utilities or services.  So I don't know what more to 

say. 

   CHAIRPERSON REID:  Did you -- 

you said that you did or did not have some 

communication with the ANC? 

  MR. BAKER:  I tried and I tried and I 

tried to contact the ANC, and I got one response one 

afternoon.  I called back and never got a response.  

I even left a message begging them to call me.   

  CHAIRPERSON REID:  Well, they were 

notified. 

  MR. BAKER:  Yes, I know. 

  CHAIRPERSON REID:  We didn't receive 

nothing that I know of.  Madam Director, did we -- 

  MR. BAKER:  I called and I left messages 

and I identified the case and my involvement in it. 

  CHAIRPERSON REID:  Okay.  Mr. Foushee, 

did you have any questions? 

  MR. FOUSHEE:  That was what I was going 

to ask. 

  CHAIRPERSON REID:  About the ANC?  Mrs. 

King, did you have any questions? 

  MR. BAKER:  It is by and large a case of 
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four rental units versus two owner occupied 

dwellings, and every neighborhood I know of in this 

city -- 

  MS. KING:  But what you wanted -- I 

mean, if you were going to continue -- if you were 

going to rent them, you could do whatever you damn 

well please.  But you wanted to buy the property and 

sell them off?  Is that correct? 

  MR. BAKER:  Yes, ma'am.  That is 

correct. 

  MS. KING:  I mean, you could renovate 

the interior of the building and turn them into two 

rental units. 

  MR. BAKER:  Well, we could make it into 

two rental flats without a problem, correct.  

Without having an issue of zoning. 

  MS. KING:  But you want to be able to 

separate the plots so that you can sell them as 

separate and they will have no connection 

whatsoever?  You will go -- in each case, you will 

go from the street into the interior of the 

building, but you can't get from one building to the 

other without going out into the street? 

  MR. MINARD:  No, there will be two 

separate rowhouses just like the conventional 

rowhouses.  The only difference being that with 
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today's laws -- one other thing it would add to the 

neighborhood is we have to provide off-street 

parking, which is off an alley in the back. 

  MS. KING:  And that is provided? 

  MR. MINARD:  Yes, there is room for it.  

That has to be provided.  No it is -- part of the 

construction process in this is that you have to 

create a demising wall down the middle. 

  MR. BAKER:  There has to be a four hour 

fire wall between the units and it has to go from 

the ground up to the parapet on the roof. 

  MS. KING:  Okay. 

  MR. MINARD:  My feeling -- I don't want 

to get a way from this, but there are thousands of 

these in the city and a lot of them are boarded up. 

I would like to see -- I know you are speeding this 

process up, but I get calls from developers about 

this very same configuration of building asking me 

the feasibility of it and I check it out and I tell 

them it is not feasible because they don't want to 

go through the process.   

  CHAIRPERSON REID:  You tell them that it 

is not feasible to do what? 

  MR. MINARD:  As -- for development.  

Because they would have to go before the Board of 

Zoning Appeals.  It is not allowed under current 
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zoning.  Like I say, they are everywhere and they 

all  generally have the same situation.  If you 

divide them, you run into zoning ordinances.  

  CHAIRPERSON REID:  So you take a four-

unit building and make it into two townhouses.  

Sure. 

  MR. MINARD:  You make it into two 

separate properties is what you are doing. 

  CHAIRPERSON REID:  Sure. 

  MR. MINARD:  As Mr. Baker said, you 

could convert it into a two-unit flat, one piece of 

property. 

  MS. PRUITT-WILLIAMS:  For the record, 

can you give us the dimensions or the width of each 

townhouse?  Just general width. 

  MR. MINARD:  We have an unusual thing 

here.  I don't know, maybe I ought to show you this 

closer.  But when they developed the properties next 

to it -- they often do this -- the last one they 

left a foot away from the property or actually they 

left a tenth of a foot.  So when they developed it 

or when they built those ones next door and when 

they came along and built this apartment building, 

they had to fill in that .10.  So the actual 

dimensions are on the survey you have. 

  MS. PRUITT-WILLIAMS:  I see. 
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  MR. MINARD:  One of them is just a tad 

over 18 feet and the other one is just a tad under.  

But there is this .10 jog there because they had to 

fill in that space during building. 

  CHAIRPERSON REID:  So you went in and 

did you gut the building? 

  MR. MINARD:  Pardon? 

  MS. KING:  They haven't done anything 

yet, have they? 

  MR. MINARD:  Here are the plats. 

  CHAIRPERSON REID:  Is this what you are 

going to do?  You are going to gut the inside and 

tear those apartments --  

  MR. BAKER:  You don't have a prior.  You 

have a current proposed two floors.  There are two 

floors, upper and lower floors. 

  MS. KING:  Here is the second floor.   

  CHAIRPERSON REID:  Yes.  So what I am 

saying is that right now it is still the four units? 

  MR. MINARD:  Yes. 

  CHAIRPERSON REID:  And you are going to 

gut those four units.  Keep the plumbing and things 

that you have -- 

  MR. BAKER:  You have to put separate 

services -- new water sewer and everything. 

  CHAIRPERSON REID:  And then you convert 
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them into the two 2-level townhouses? 

  MR. BAKER:  That is correct. 

  MR. MINARD:  Yes. 

  MR. BAKER:  Two level townhouses. 

  MR. MINARD:  The exact dimensions are -- 

this is on the front.  They vary.  One of them is 

18.81 and the other is 17.95.  But like I say, the 

disparity in that is created largely because of the 

fact that they had to fill in between the adjoining 

properties.  Here is the actual plats.  Like I say, 

they are very similar. 

  MS. KING:  We have already got those in 

the record.  We have go those. 

  CHAIRPERSON REID:  All right.  Now did -

- 

  MR. MINARD:  It is virtually just like 

any other row housing you have all over the city, 

two story.  In this case, no basement. 

  CHAIRPERSON REID:  We understand that.  

Now can you tell me how -- in order to -- you are 

asking for a variance, so obviously you know that in 

order to get a variance, you have to meet your 

burden of proof -- a three-prong burden of proof, 

which is that this particular building has something 

unusual or unique about it.   

  MR. BAKER:  It has me working on it. 
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  CHAIRPERSON REID:  It has something 

unique or something --  

  MR. BAKER:  That doesn't work? 

  CHAIRPERSON REID:  What? 

  MR. BAKER:  It has me working on it. 

  MS. KING:  No, that is not. 

  MR. MINARD:  What is unique about it I 

see is that you couldn't -- 

  CHAIRPERSON REID:  Inherent in the 

property that -- just let me finish.  Inherent in 

the property that would cause a practical difficulty 

if you had to comply with the existing zoning 

regulations as a matter of right. 

  MR. BAKER:  We couldn't.  I mean, we 

couldn't comply with the existing zoning. 

  MS. KING:  You can by retaining it as a 

four-unit apartment building --  

  MR. BAKER:  As a four unit, correct. 

  MS. KING:  Or even by converting it into 

two duplex apartment units. 

  MR. BAKER:  Correct.  Yes, ma'am. 

  MS. KING:  But the -- it is a difficult 

burden of proof to meet because of the fact that it 

exists and it is your desire to sell it that is 

creating the difficulty really, isn't it? 

  MR. BAKER:  And our desire to sell it, 
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while we are profiting, we are also improving the 

neighborhood. 

  MS. KING:  No, no, I understand that.  

But I mean unfortunately all that do-good stuff 

isn't something that we can take into consideration. 

  CHAIRPERSON REID:  Again, it has to be 

something inherent in the land that makes it unique 

or irregular or something about it that causes -- 

  MR. MINARD:  Well how about the fact 

that like I said originally this subdivision was -- 

it was down this particular side of the street.  

Both sides of that street was 18 25-foot wide lots.  

And what has happened is they have all been 

rearranged.  That has created a hardship.  And 

somewhere along the line someone got away with 

putting in a completely out of character building. 

  CHAIRPERSON REID:  Wait, did you submit 

with your application evidence of this happening?  I 

mean, how do we know that? 

  MR. MINARD:  It is hard to find.  I had 

to do some searching, but I did find -- in fact I 

just saw it this morning -- the original subdivision 

dated in 1911, which was before Anacostia.  It was 

then called the County of Washington, I believe.  It 

was before it was part of the city. 

  CHAIRPERSON REID:  Right. 
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  MR. MINARD:  But it was under the 

jurisdiction of the city surveyor.  So it is a 

subdivision of this whole area which runs between 

Good Hope Road and over to what is now Fairlawn 

Avenue.  Then it was called Railroad Avenue.  It 

encompasses some large lots.  It was interesting to 

me having attended Anacostia High School.  These 

large lots which eventually became Anacostia High 

School.  But it is in the records.  I can produce 

it.  And then, of course, the surveyor's office is a 

wealth of information as many of you may know.  They 

have records of every lot in the city exactly. You 

can trace their evolution.  This particular lot came 

out of the little .10 from the other side in another 

lot when it was reconfigured and this was in 1936, I 

believe.  That was when this building was built.  

That is a matter of record and I can produce it for 

you. 

  MS. PRUITT-WILLIAMS:  Mr. Minard, in 

looking at your Sandborne map here on the Sandborne, 

directly across the street there appears to be a 

building very similar in character. 

  MR. MINARD:  There isn't.  There is not 

another building. 

  MS. PRUITT-WILLIAMS:  I wanted to know 

if it was still there. 
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  MR. MINARD:  There is not. 

  MR. BAKER:  There is a detached home. 

  MS. PRUITT-WILLIAMS:  Excuse me? 

  MR. BAKER:  There is a detached home 

across the street. 

  MS. PRUITT-WILLIAMS:  I am sorry, I 

didn't hear you. 

  MR. BAKER:  A detached home. 

  MS. PRUITT-WILLIAMS:  Oh, a detached 

home. 

  MR. BAKER:  Directly across the street. 

  MS. PRUITT-WILLIAMS:  And the width of 

the lot, is that similar to what you have now?  I 

mean, the current width of the lot is approximately 

36 feet, is that correct? 

  MR. MINARD:  That one across the street, 

I don't know. 

  MS. PRUITT-WILLIAMS:  Your lot. 

  MR. BAKER:  Our lot is, that is correct.  

What is across the street, I am not sure. 

  MS. KING:  On the Sandborne, it looks to 

be identical. 

  MR. MINARD:  I have a list of the widths 

of the lots across the street here.  There is one 

43.75 across the street.  That is the widest.  There 

is a whole row of them that are 17.85 wide.   
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  MR. MINARD:  This building was attached 

to I believe additionally five rowhouses to its 

left.  The apartment building currently is like a 

semi-detached.  One unit is open to a detached home, 

and the rest of the building is all one large 

building.  For us to take this and convert this into 

two rowhouses, would make it conform with the 

buildings that are all to the left.  It would look 

the same. 

  MR. MINARD:  On the other side, of 

course, is a detached home, which that again was a 

result of a combination of different portions of 

lots. 

  MS. KING:  Sheri, on the Sandborne map 

that I am looking at, it looks as if this building 

was semi-detached.  Is it totally attached on both 

sides? 

  MR. BAKER:  Only on one side. 

  MR. MINARD:  Only on one side. 

  MR. BAKER:  The base of the building to 

the left. 

  MS. KING:  Oh, I see.  On one side it is 

detached and the other side is semi-detached or 

undetached? 

  MR. BAKER:  Undetached, right.  Yes.   

  MR. MINARD:  Right.  There is a 



 

NEAL R. GROSS 
COURT REPORTERS AND TRANSCRIBERS 

1323 RHODE ISLAND AVE., N.W. 
(202) 234-4433 WASHINGTON, D.C.  20005-3701 (202) 234-4433 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

completely detached dwelling next to it on the other 

side. 

  CHAIRPERSON REID:  Well what is the 

practical difficulty? 

  MR. MINARD:  Pardon? 

  CHAIRPERSON REID:  What is the practical 

difficulty that keeps you from being able to use 

this property as a matter of right? 

  MS. PRUITT-WILLIAMS:  As a flat -- 

renting two flats versus ownership.  That is the 

question. 

  MR. MINARD:  It is -- the piece of 

property is out of character in that it is too big 

or it is too small.  I mean, it is too big for a 

rowhouse, one rowhouse, and -- 

  MS. PRUITT-WILLIAMS:  But as a matter of 

right, you can convert this into two flats that are 

rental units. 

  MR. MINARD:  Right.  And it would be 

boarded up for about five years because you wouldn't 

find a developer who would be interested in that. 

  MS. PRUITT-WILLIAMS:  Well, I understand 

that.  But I mean just for -- that is what the Board 

has to look at. 

  CHAIRPERSON REID:  For rental?  I mean  

you said it could be two rental units, but that 
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would not -- that is not something that you want to 

do. 

  MR. BAKER:  Well really honestly for one 

we are not in the rental business.  We are in the 

renovation business.  But I don't think that -- one 

I really don't think the neighbors would appreciate 

it if I converted this thing into a two-unit flat as 

a rental property. I think that they are looking 

forward to having someone in the neighborhood that 

is going to be owner-occupying.  And possibly this 

property -- I mean, it hasn't looked terrible for 

many, many years.  I first looked at this property 

approximately three years ago prior to it having a 

small fire in the back.  It wasn't a terrible ugly 

piece of property to look at. I can tell you the 

neighbors were very excited that we were going to 

come in there and make these into homes for people.  

The person with whom we had a contract on one of the 

units, their mother lives across the street.  So it 

is like coming back to the neighborhood and buying a 

piece of property. 

  MS. KING:  Is the building boarded up 

now? 

  CHAIRPERSON REID:  Now.  This is it 

right here. 

  MR. BAKER:  It is secure.  You can see a 
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picture of it.  It is secure. 

  MS. KING:  Is anybody living in it now? 

  MR. BAKER:  No, ma'am.  It is vacant. 

  CHAIRPERSON REID:  It is a nice looking 

building. 

  MR. MINARD:  The hardship is that the 

building is a white elephant the way it is.  That is 

one way of putting it. 

  CHAIRPERSON REID:  Well, you know, the 

thing about it is that really we don't -- and I 

understand exactly what you mean.  But at present, 

it is beyond our purview to be able to look at a 

case based on economic hardship.  And I do 

understand and I appreciate the need for that type 

of development.  However, it is not the file of the 

regulations as they are --  

  MS. KING:  Is it that we can't look upon  

-- I mean --  

  MS. PRUITT-WILLIAMS:  Economic hardship 

is only in use variance.   

  MR. MINARD:  Yes. 

  MS. PRUITT-WILLIAMS:  This is in area. 

  MR. MINARD:  Forget the economics.  I 

feel it is a white elephant as far as --  

  CHAIRPERSON REID:  Okay.  Well then you 

have to make your case.  You have to make your case 
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based on the regulations.  Show us how the property 

is so unique and so different and so unusual that it 

would cause you a practical difficulty in order for 

you to be able to comply with the existing 

regulations and that there is no adverse impact, and 

then you have a green light. 

  MR. MINARD:  This one building is 

completely out of character of the neighborhood 

configuration. 

  CHAIRPERSON REID:  You are reaching, but 

that is --  

  MR. MINARD:  I am not quite 

understanding what exactly it is that your reasoning 

is again. 

  MS. PRUITT-WILLIAMS:  Mr. Minard, you 

see you could actually develop this particular 

scheme if you rented it, is that correct? 

  MR. MINARD:  You could. 

  MS. PRUITT-WILLIAMS:  Therefore, you are 

not deprived use of that property.  You can do what 

you want for matter of right structurally.  The 

difficulty comes in that because you can do that as 

a matter of right, it is difficult for the Board at 

this point, I believe, to find a reason to give you 

a variance so that you can sell them.  Because that 

is an economic issue that usually is associated with 
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a use variance.  Does that help you? 

  MR. MINARD:  I think so. 

  CHAIRPERSON REID:  Any other questions? 

  MR. MINARD:  I don't know that it helps 

me, but -- 

  MS. PRUITT-WILLIAMS:  Does that clarify 

it?  How about that? 

  MR. MINARD:  Yes. 

  CHAIRPERSON REID:  As far as you know, 

in regard to adverse impact, have you had any 

complaints or any opposition from people who live in 

the community regarding your application? 

  MR. MINARD:  Oh, no.  We have had the 

opposite. 

  CHAIRPERSON REID:  In regard to traffic, 

noise, parking? 

  MR. MINARD:  It would be less traffic, 

less noise.  There are crack people in there and 

there was prostitution going on inside the building.  

So any -- I am sure any positive use of the building 

as far as the neighborhood is concerned is an 

improvement.  This building does not conform with 

the neighborhood as a four-unit building.  It really 

doesn't conform with the neighborhood as a two-unit 

flat.  The next street over on Ridge Place there is 

probably about a 25-unit apartment building that if 
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someone needed an apartment, they could live there.  

This is a residential community of single family 

homes that are owner occupied.  This street is not a 

street of rental, four-unit buildings with an 

occasional owner occupied rowhouse or three in a 

row.  This is a street of owner occupied detached 

and row homes. 

  CHAIRPERSON REID:  Okay. 

  MS. BAILEY:  Madam Chair, this site is 

zoned R-3.  And typically in R-3 zoned areas, you 

don't have apartment houses.  You generally have 

single family, semi-detached or flats generally in 

R-3 districts.  It is not an apartment type of 

district. 

  MR. MINARD:  I believe the zoning book 

ordinance reads that way.  It is to encourage 

something a little beyond just all rowhouses but 

primarily owner-occupied. 

  CHAIRPERSON REID:  So, Ms. Bailey, are 

you saying that because of the fact that this is a 

multi-family building in an R-3 zone that that 

constitutes a unique or unusual? 

  MS. BAILEY:  Exactly. 

  CHAIRPERSON REID:  Because of that.  All 

right.  Can you shed some light on that for me 

please? 
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  MS. PRUITT-WILLIAMS:  No.  Flats are 

allowed and this can be developed as a matter of 

right as a flat.  I am not trying -- I just want to 

be very clear on the procedural thing. 

  MR. MINARD:  Yes, I follow. 

  MS. PRUITT-WILLIAMS:  And what the regs 

are saying.  In an R-3, you can have flats.  As a 

matter of right, this building can be developed into 

two flats, which is what this zone does allow. 

  MS. KING:  All of that is true.  But 

here in the middle of what is clearly a single -- 

with the exception of one very large apartment 

building, this is in the middle of what is clearly a 

single family residential neighborhood. 

  MS. BAILEY:  That is my point. 

  CHAIRPERSON REID:  But Ms. Bailey -- and 

I think what Ms. Bailey and Ms. Pruitt-Williams are 

saying is that, yes, there is -- this is a single 

family neighborhood.  However, the zoning does 

permit flats. 

  MS. KING:  I understand that. 

  CHAIRPERSON REID:  So that means that it 

is not -- 

  MR. MINARD:  Usually with a flat, 

though, you are talking about a rental basement.   

  CHAIRPERSON REID:  No. 
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  MR. MINARD:  Which of course any one of 

the rowhouses could do.   

  CHAIRPERSON REID:  No, that is not the 

definition of a flat specifically or exclusively in 

the regulations. 

  MS. BAILEY:  I guess what I am saying, 

Madam Chair, is that an apartment building is a non-

conforming use.  You don't generally have apartment 

buildings in R-3 districts.  What you generally have 

is more conforming and what the applicant is 

proposing, which would be flats or single family.  

So the existing use is non-conforming and what the 

applicant is proposing would be more conforming to 

the   R-3 district requirements. 

  MS. KING:  I'll drink to that. 

  CHAIRPERSON REID:  Did you hear what Ms. 

Bailey just said? 

  MS. PRUITT-WILLIAMS:  Yes.  I still 

stick with the  -- 

  MS. BAILEY:  I am not trying to -- I am 

trying to -- 

  MS. PRUITT-WILLIAMS:  My opinion is that 

while I understand what they are doing and I believe 

it is a good thing and I would support it -- I 

support it -- but I think the way the zoning is -- 

  MS. KING:  Let's go to the third 
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criteria.  Does what is proposed comport with the 

purpose and intent of the zoning regulations and map 

and the answer to that is -- 

  MS. PRUITT-WILLIAMS:  Yes, it does.  But 

it could also do so without the variance because he 

could develop exactly what is shown here as a 

rental.  That is where the difficulty comes in. 

  MR. MINARD:  But again --  

  CHAIRPERSON REID:  This is what Board 

member Clarens was saying earlier today and that is 

that --  

  MS. PRUITT-WILLIAMS:  Variances should 

only be given in extreme cases. 

  CHAIRPERSON REID:  In extreme cases 

where there is --  

  MS. PRUITT-WILLIAMS:  When you are 

deprived of your property. 

  CHAIRPERSON REID:  Where you can show 

there is a practical difficulty that would prevent 

you from adhering to the existing zoning 

regulations.  That is key here.  Because even if we 

could make an argument for the first prong of the 

test as far as it being unique or unusual or what 

have you, then you have to meet all three.  The 

adverse impact, I think we are okay with that.  But 

still how is it that it is a practical difficulty.  
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That is what you really have to try to make the case 

for. 

  MS. KING:  The purpose and intent -- we 

are good on the purpose and intent of the zoning, 

right, because it is R-3? 

  CHAIRPERSON REID:  I think so.   

  MS. KING:  So the two single family 

rowhouses is much more in keeping with the zoning 

map than a four-unit apartment building full of 

crackheads. 

  MS. PRUITT-WILLIAMS:  Correct.  But a 

two-unit flat is also in keeping --  

  MR. MINARD:  Or I would have to say two 

rental units. 

  MS. PRUITT-WILLIAMS:  And that is what 

you have to keep in mind. 

  CHAIRPERSON REID:  So if you can speak 

to the practical difficulty that would prevent you 

from  

-- why is it that you would not develop it into a 

two-unit flat or two flats in that building?  Why?  

What would keep you from doing that? 

  MR. BAKER:  One, it would not be the 

best use of the property.  It would not be the best 

-- 

  MR. MINARD:  It is not in keeping with 
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R-3 zoning.   

  MR. BAKER:  It would not be the best use 

of the property. 

  CHAIRPERSON REID:  No, we understand 

that you could do that and that within the zoning -- 

  MR. MINARD:  We could, but it is just 

not the best thing to do. 

  MS. PRUITT-WILLIAMS:  I am sorry, 

economically or --  

  MR. MINARD:  In terms of -- as the lady 

in orange was saying, the intent of -- if you read 

the zoning ordinance, it is R-3 zoning. 

  MR. BAKER:  Excuse me, I believe -- 

  MS. BAILEY:  It is because of density.  

In that with what you are proposing, the site would 

be less developed than what is there now.   

  MR. MINARD:  Oh, yes. 

  MS. BAILEY:  In terms of the number of 

people who would be using the site and in terms of 

the number of units on the site. 

  MR. MINARD:  Plus, the off-street 

parking. 

  MR. BAKER:  On the four unit.  But I 

would probably have had substantial neighborhood 

opposition if I would have gone to these people in 

the neighborhood and proposed having a two-unit flat 
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conversion.  To them it would have been no different 

and they would have had the same -- I am sure in 

their opinion.  I cannot speak -- I never posed this 

to them.  But I feel that they would have liked -- 

they would not have been as receptive to the concept 

of having a rental unit put back.  Especially once 

this building had become vacant.  I don't think that 

they would -- I have one lady right next door who 

has been living there since 1942.  She has been 

there a long time.  She -- I mean this lady every 

day sleeps in front of her house.  I mean you would 

think -- and she is probably old enough to be my 

great grandmother. 

  CHAIRPERSON REID:  Well, it would have 

been great had you had some of the people that you 

spoke about who are in support of your application 

to come with you or to come to testify. 

  MS. KING:  Or even write letters. 

  CHAIRPERSON REID:  Write letters 

stipulating the things that you just said that they 

would prefer not seeing rental units in that 

particular community because of the propensity to 

have drug trafficking or crack use or what have you.  

However, we don't have anything other than just your 

word to say that that is a practical difficulty. 

  MS. KING:  Well --  
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  MS. ROSE:  You can leave the record open 

for whatever you need.   

  CHAIRPERSON REID:  Unless we requested 

it.  We could request that they supply --  

  MS. KING:  But I mean a practical 

difficulty -- I am sorry, it seems to me that there 

is a practical difficulty here and that it is 

unusual and unique in this neighborhood.  I mean it 

may exist other places and so forth, but I mean I 

don't think that we can -- when we get the neighbors 

to weigh in, it is because of disruption of the 

community and so forth.  Practical difficulty is not 

solved by letters from the neighbors.  In my 

opinion, there is a practical difficulty here.   

  CHAIRPERSON REID:  What is it? 

  MS. KING:  It may be partly economic, 

but it is also the fact that this is essentially a 

single family neighborhood.  It is zoned that way 

and certainly S Street is configured that way.  This 

is the only -- this is unique in that it is the only 

apartment building in two blocks of S Street that we 

can see on this. 

  CHAIRPERSON REID:  Well, I think we all 

concur that that is true for prong number one.  But 

in regard to the practical difficulty, I have still 

not be convinced that there has been demonstrated a 
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practical difficulty.   

  MS. KING:  Maurice, what do you think? 

  MR. FOUSHEE:  I tend to agree with Ms. 

Reid on that point about the issue of the practical 

difficulty, and again echoing part of the concern 

that Ms. Pruitt-Williams raised also about the use.  

Whether you are talking about a use variance or an 

area variance in this case.  And maybe the thing to 

do and not to necessarily prolong this thing is to 

take the suggestion that Ms. Rose mentioned as to 

keep the record open.  It may be that in developing 

your case a little more firmly as well as some of 

the comments from the residents or the neighbors in 

the area, that might help bring some closure to 

this. 

  MR. BAKER:  You are saying you need me 

to reinforce what I am telling you with the 

neighbors? 

  MR. MINARD:  And if I can get a hold of 

the ANC -- 

  MR. BAKER:  It is only the same thing.  

So I just need to have a louder voice?  But the same 

issue is what the issue is.  The issue is that -- I 

mean somebody help me to understand here what I need 

to make this a hardship.  I am confused.  What am I 

lacking? 
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  MR. MINARD:  All they are saying now, I 

believe, is that they want some voice from the 

neighborhood. 

  MR. BAKER:  No, but that is not true. 

  MS. KING:  But voices from the 

neighborhood are not going to deal with -- I mean, 

we are presuming that the neighbors -- we can 

presume by the silence that the neighbors are in 

favor of this. 

  MR. MINARD:  They assumed this would go 

through like I did. 

  MS. KING:  We are okay on the impact on 

the neighborhood.  That is cool.  Okay?  And that it 

doesn't violate the zoning regs and map.  That is 

cool also.  Where we are stuck is that I think that 

there is a practical difficulty and you two don't 

agree.  But neighbors aren't going to make a 

difference. 

  CHAIRPERSON REID:  Well, that being the 

case, we don't have to leave the record open for the 

neighbors to weigh in on it.  We can just basically 

make our decision based on what we have before us at 

this time.   

  MS. KING:  Is that a fire alarm? 

  MS. ROSE:  Yes, findings of fact and 

conclusion of law -- proposed findings of fact and 
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conclusions of law can come in from the applicant if 

you feel you need something else from the applicant 

or to give them more time to develop the case.  That 

is an option. 

  MR. BAKER:  Okay.  Help me understand 

what you are needing from me.  That is the problem.  

I don't understand what you need from me. 

  MS. KING:  Let me tell you what I 

suggest you do.  I suggest you get in touch with a 

zoning lawyer.  Tell him -- get a copy of the 

transcript and tell him what your problem is and get 

him to make your case for you -- him or her to make 

your case for you.    MR. BAKER:  Okay. 

  MS. KING:  Because it is an abstruse 

thing of law.  I haven't -- at the moment, you are 

losing because I am your only ally.  So what you 

need is an argument that is going to convince Ms. 

Reid and Mr. Foushee that there is a practical 

difficulty and that there is something unique about 

your piece of land and you may just need to put down 

a few bucks to get a zoning lawyer to help you do 

this. 

  MS. PRUITT-WILLIAMS:  Also, Mrs. King, 

the other thing is you must be able to indicate that 

you cannot develop your property as a matter of 

right now. 
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  MR. BAKER:  As a matter of right -- by 

definition is a matter of right not economics? 

  MS. PRUITT-WILLIAMS:  Exactly. 

  MR. BAKER:  It is not economics. 

  MS. PRUITT-WILLIAMS:  No. 

  MR. BAKER:  It is a matter of -- I don't 

understand.  I don't understand what would be a 

matter of right. 

  MS. PRUITT-WILLIAMS:  As a matter of 

right, you could put two flats in here.   

  MS. KING:  Look, I think you should -- 

  MR. BAKER:  I could. 

  MS. KING:  I don't think you --  

  MS. PRUITT-WILLIAMS:  If you call us 

later, we can talk and I will help you define a 

little bit more what you need to do. 

  MR. MINARD:  Yes.  When will the 

transcripts be available?  How long does that take? 

  MS. ROSE:  In about two weeks. 

  MR. MINARD:  Pardon? 

  MS. ROSE:  In approximately two weeks. 

  MR. MINARD:  It takes two weeks? 

  MS. PRUITT-WILLIAMS:  So if you give us 

a call, we will try to help you as much as we can to 

at least give you some guidance on where you need to 

go for the process. 
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  MR. MINARD:  Who should we call?  The 

Board next call? 

  MS. PRUITT-WILLIAMS:  You can call me. 

  MS. KING:  But where everybody is stuck 

is the fact that you could use this building, but 

not the way you want. 

  MR. BAKER:  Not the way I want to. 

  MS. KING:  You can't sell it.  You can 

use it but not sell it. 

  MR. BAKER:  I could make one great big 

single family also and nobody would have a problem 

with that at all.   

  MS. KING:  Nobody would have any problem 

with that either. 

  MR. BAKER:  Of course, I would never 

sell it because it would be twice as big as anything 

in the neighborhood.   

  MS. KING:  But that is your problem. 

  MR. BAKER:  And it isn't an issue that 

all the lots to the left of it are the same 

approximate size as what I am trying to do right 

here? Even though those lots are -- 

  MS. KING:  I think you need to get a 

lawyer. 

  MR. BAKER:  Okay. 

  MS. KING:  Or at least consult with an 
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expert.  You may come back and argue it yourself, 

but I think you need to get somebody to help. 

  MR. MINARD:  Does Stewart Long qualify 

or no? 

  MS. KING:  Sure, get Stu.   

  MR. MINARD:  He advised me a little bit 

on this.  Do you know him? 

  MS. KING:  Yes. 

  CHAIRPERSON REID:  Now are there any 

other questions?  Okay, so you can go back -- well, 

actually you can stay here because I don't think 

there is anyone -- anyone else here in this room who 

is associated with this particular application?  

Okay.  Let's just let you go through the segment.  

There are no Government reports.  The ANC did not 

submit a report. 

  MS. KING:  And you tried to get it but 

couldn't, right?  6-C I think is that -- 

  MR. MINARD:  It is a gentleman named 

Loving.   

  CHAIRPERSON REID:  And that would be 

good also. If you could get them -- 

  MS. KING:  That would reinforce your 

case if you could get them to weigh in on your side. 

  MR. MINARD:  I was hesitant to call his 

home number.  I did find his home number in the 
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phone book, but I don't like to do that. 

  MS. KING:  Go ahead. 

  CHAIRPERSON REID:  That -- Ms. Pruitt-

Williams? 

  MS. PRUITT-WILLIAMS:  Excuse me?  

  CHAIRPERSON REID:  Isn't the numbers of 

the ANC available from this office? 

  MS. PRUITT-WILLIAMS:  Yes.  And in fact 

we  mailed out --  

  CHAIRPERSON REID:  She can provide -- 

staff will provide you with that particular ANC -- 

Mr. Lovely's phone number.   

  MS. PRUITT-WILLIAMS:  We don't 

necessarily keep the commissioners names because 

they rotate so much, but we do have the phone 

numbers of the various ANC offices.   

  MR. MINARD:  Yes.  That is where I got 

it. 

  MR. BAKER:  We have a pastor two doors 

down and he referred us to him.  Two doors down from 

this property there is a pastor and he referred us 

to him. 

  CHAIRPERSON REID:  And also if there are 

any neighborhood associations or organizations right 

here in the community --  

  MS. KING:  Or individuals.  Get them to 
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write for you. 

  MR. MINARD:  That is what I asked the 

pastor to do. 

  CHAIRPERSON REID:  The pastor you said?  

  MR. MINARD:  Yes, I met this gentleman, 

Reverend McFadden. 

  CHAIRPERSON REID:  There at the church? 

  MR. BAKER:  No it just happened to be he 

is a pastor of a local church. 

  CHAIRPERSON REID:  Is there a church 

there too? 

  MR. BAKER:  Not on that street.  No, 

ma'am. 

  CHAIRPERSON REID:  Oh. 

  MR. MINARD:  No church. 

  MR. BAKER:  There are many churches in 

the neighborhood, but not on that street. 

  CHAIRPERSON REID:  Okay.  All right.  

Persons or parties in support?  Seeing none.  

Persons or parties in opposition?  Seeing none.  All 

right, closing remarks. 

  MR. MINARD:  I have covered it from my 

standpoint.  Like I say, I researched it back to 

when it was the original subdivision, I believe, in 

1911.  But, no, I have no further remarks to make. 

  MS. KING:  Okay.  So we are going to 
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leave the record open until they submit additional 

information and findings of facts and of law and 

blah, blah and like that.  Right? 

  MR. MINARD:  Do we have to come back 

here? 

  CHAIRPERSON REID:  No. 

  MR. MINARD:  Do we have to come back for 

another hearing? 

  MS. KING:  Not another hearing.  You 

will submit information in writing which we will 

take into consideration before we make our decision.  

And when  

-- what are the dates?  Tracey is going to tell you 

when you have to --  

  MS. ROSE:  Let me just ask, are there 

any other submissions that are due besides what is 

to come in from the applicant?   

  MS. KING:  I don't think so. 

  MS. ROSE:  The ANC report or anything? 

  CHAIRPERSON REID:  Not that we are 

requiring.  We just kind of advised them as to what 

would be good for them to try to have. 

  MR. MINARD:  Well, you are recommending 

not only the material but an attorney too, right? 

  MR. BAKER:  Well, he is going to -- I 

understand.  I understand. 
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  MS. ROSE:  I just need to understand.  

Any other material related to your case form the 

applicant and you would be willing to accept an 

Advisory Neighborhood Commission report? 

  CHAIRPERSON REID:  Yes. 

  MS. ROSE:  Okay.  Anything else?  That 

is it? 

  CHAIRPERSON REID:  And also letters of 

support from the community, organizations in the 

community, churches, whatever they can come up with 

that could help to fortify their position that they 

have taken in regard to having the relief that they 

are requesting.   

  MS. ROSE:  Okay.  Then those submissions 

would be due on July 15.  Did you want to do this at 

the July 22 -- your July 22 special meeting? 

  CHAIRPERSON REID:  How would that 

calendar look? 

  MS. PRUITT-WILLIAMS:  It is a full -- it 

is a regular 8-case day.  It is a long day already. 

  MS. KING:  You mean it is a hearing or a 

meeting? 

  MS. PRUITT-WILLIAMS:  It is a hearing. 

  MS. ROSE:  You have the one case from 

this morning.   

  CHAIRPERSON REID:  We have one case that 
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we are going to be deliberating on before we have 

the meeting at 9:00. 

  MS. KING:  Well, let's do this one then 

too. 

  CHAIRPERSON REID:  Okay. 

  MS. KING:  I mean unless you are not -- 

I mean, do you want to wait until September?  We 

don't meet in August. 

  MR. BAKER:  Oh, no.  I think we started 

this process last October so -- 

  MR. MINARD:  The sooner the better. 

  MR. BAKER:  So I am kind of anxious to 

do something. 

  CHAIRPERSON REID:  And did you say -- 

you all have purchased this property? 

  MR. BAKER:  Yes, ma'am.  Actually not 

this gentleman, but myself and my brother-in-law. 

  CHAIRPERSON REID:  You have purchased 

the property? 

  MR. BAKER:  Yes. 

  CHAIRPERSON REID:  Okay. 

  MS. ROSE:  Okay.  If the meeting is 

going to be on July 22 at 9:00 as a special public 

meeting, the documents that the Board is requesting 

and allowing to come into the record would be due on 

July 15.  Because there are no other parties to the 
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case, there would be no responses filed to those 

documents.  And the Board will consider a decision 

on July 22. 

  MR. MINARD:  So we have to have 

everything in next door by the 15th? 

  MS. ROSE:  Yes. 

  MR. MINARD:  Okay. 

  MS. ROSE:  July 15. 

  MR. MINARD:  And then there will be 

another public hearing on the 22nd? 

  MS. KING:  No. 

  MS. ROSE:  There will be a meeting 

between the Board and the staff. 

  MS. KING:  We will make our decision 

then. 

  CHAIRPERSON REID:  No more hearings. 

  MS. ROSE:  At the meeting --  

  MR. MINARD:  We don't get to attend that 

meeting? 

  MS. ROSE:  You can attend. 

  CHAIRPERSON REID:  You can come to the -

- it is a public meeting.  

  MR. MINARD:  Oh, it is? 

  MS. KING:  You can come to the meeting, 

but you can't argue. 

  CHAIRPERSON REID:  You can't 
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participate. 

  MS. KING:  Your argument finishes now 

vocally and you can continue it on paper until the 

15th.   

  MR. MINARD:  Yes.  But at that meeting, 

we are just spectators.   

  CHAIRPERSON REID:  Okay? 

  MR. BAKER:  And, Ms. Williams, I can 

call you? 

  MS. PRUITT-WILLIAMS:  Yes. 

  MR. BAKER:  Okay. 

  CHAIRPERSON REID:  Okay.  Are there any 

other questions?  All right.  Thank you very much.   

  MR. BAKER:  Thank you. 

  CHAIRPERSON REID:  We will be deciding 

it on July 22.  Next case, please? 

  MS. ROSE:  The next case is application 

16355 of Hartford E. Bealer Development Corporation 

pursuant to 11 DCMR 3107.2 for a variance from the 

use provisions of Subsection 350.4 to allow a barber 

shop in an R-5-B District at premises 1301 Florida 

Avenue, N.W., square 2868, lot 100. Would all 

persons planning to testify in this application 

please rise to take the oath? 

  (WHEREUPON, ALL WITNESSES ARE SWORN.) 

  MR. GUYOT: Madam Chairman, I would ask 
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that the rules be waived so that the report of the 

ANC can be given.  Madam Chairman, this is a very -- 

  CHAIRPERSON REID:  Let me respond to 

that. 

  MS. KING:  Where is the applicant?  And 

you are not going to testify? 

  MR. HARLINGTON:  Well, if I can. 

  CHAIRPERSON REID:  Wait.  Mr. Guyot, I 

thought this was a preliminary matter and you were 

asking for a waiver. 

  MR. GUYOT: It is.  That is right.   

  CHAIRPERSON REID:  All right.  Unless 

there is any objection from my other colleagues, I 

have no problem with granting you the waiver. 

  MS. PRUITT-WILLIAMS:  Excuse me, Madam 

Chair, I don't believe the applicant was sworn in.  

Just Mr. Guyot.  So if you are going to testify and 

tell us anything, you must also be sworn in.   

  MR. HARLINGTON:  Okay.  Well, then I 

will be sworn in just in case you need for me to 

testify. 

  MS. PRUITT-WILLIAMS:  We do need for you 

to testify.   

  MR. HARLINGTON:  Okay, very good.  

  MS. PRUITT-WILLIAMS:  And, ma'am, if you 

are going to testify or answer any questions, you 
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too will need to be sworn in. 

  (WHEREUPON, ALL WITNESSES ARE SWORN.) 

  MS. KING:  The applicant should come 

forward.  If you are going to be advising and 

helping him, then you should --  

  CHAIRPERSON REID:  Okay, now let me 

understand.  Mr. Guyot, what role are you acting as? 

  MR. GUYOT:  I am chairman of the ANC. 

  CHAIRPERSON REID:  Yes. 

  MR. GUYOT:  And there is a unique part 

of this that once we remove that, this becomes a 

very simple case.   

  CHAIRPERSON REID:  Okay.  Well can that 

be accomplished at the session for the ANC report or 

do you want to speak to us --  

  MR. GUYOT:  Because of the sensitivity, 

I want to face it head on.  That is, Mr. -- 

  CHAIRPERSON REID:  Is that a preliminary 

matter prior to the case being heard? 

  MR. GUYOT:  No, it is not a preliminary 

matter.  To me it is the whole case.  

  CHAIRPERSON REID:  Okay.   

  MS. ROSE:  Mr. Guyot, you will need to 

identify yourself for the record. 

  MR. GUYOT:  My name is Lawrence Guyot.  

I live at 507 U Street, N.W. 20001.  I am the 
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chairman of ANC 1-B, a commission that has taken a 

position on this issue. 

  MS. FITZGERALD:  I am Commissioner 

Fitzgerald and my SMD is 1B03, in which Mr. 

Harlington's barber shop is in.  I am his single 

member district representative. 

  CHAIRPERSON REID:  Your address, please? 

Your address? 

  MS. FITZGERALD:  I beg your pardon? 

  CHAIRPERSON REID:  Your address. 

  MS. FITZGERALD:  My address? 

  CHAIRPERSON REID:  Yes. 

  MS. FITZGERALD:  My address is in the 

200 seat area of his barbershop, which is 2301 11th 

Street, N.W.  He is at 1301 Florida. 

  MS. KING:  Give us your home address. 

  MS. FITZGERALD:  Give us your home 

address. 

  MS. FITZGERALD:  2301 11th Street, N.W., 

#814.  My zip code is 20001. 

  MS. KING:  Thank you. 

  MS. FITZGERALD:  And my phone number is 

-- 

  MS. KING:  No, no. You don't need to 

tell us that.   

  MR. HARLINGTON:  My name is --  
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  CHAIRPERSON REID:  Let's get 

clarification.  Mr. Guyot, you said that there was 

something that you needed to say before. 

  MR. GUYOT:  I am sure it will come out 

in Mr. Harlington's testimony.  The application is 

by the owner of the building.  Mr. Harlington is not 

the owner of the building.  He runs a business 

there.   

  CHAIRPERSON REID:  Right. 

  MR. GUYOT:  But unless the variance is 

granted, he will not be able to run his business 

there. 

  CHAIRPERSON REID:  We understand that. 

  MR. GUYOT:  Okay. 

  MS. PRUITT-WILLIAMS:  Does he have 

authorization from the owner to apply for this? 

  MR. GUYOT:  Yes. 

  CHAIRPERSON REID:  I did not see it in 

mine. 

  MR. GUYOT:  In fact, the authorization 

goes right to the merit.  The application is in the 

owner's name and he paid for the --  

  MS. PRUITT-WILLIAMS:  And is Mr. 

Harlington authorized to act on the owner's behalf? 

  MR. HARLINGTON:  Yes. 

  MS. PRUITT-WILLIAMS:  Do you have a 
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written statement? 

  MR. HARLINGTON:  Well, he had to sign 

the statement when I turned it in to the zoning 

office. 

  MS. FITZGERALD:  That is in your packet. 

  CHAIRPERSON REID:  Now the owner is the 

one who submitted the application.  Mr. Harlington? 

  MR. HARLINGTON:  I am the owner of the 

barbershop. 

  CHAIRPERSON REID:  No, no.  Who is Mr. 

Harlington, the owner of the building? 

  MR. HARLINGTON:  I am Mr. Harlington. 

  CHAIRPERSON REID:  You are Mr. 

Harlington? 

  MR. HARLINGTON:  Yes, but I am the 

barbershop person.   

  CHAIRPERSON REID:  Okay, now the owner 

is a -- 

  MR. HARLINGTON:  I don't own the 

building. 

  CHAIRPERSON REID:  The owner of the 

building --  

  MR. GUYOT:  Signed the application and  

Mr. Harlington paid the fee.   

  MS. PRUITT-WILLIAMS:  On here it is not 

that way.   
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  CHAIRPERSON REID:  What is his name? 

  MS. KING:  Here it is.  It says owner, 

Hartford E. something or other that begins with B. 

  MR. HARLINGTON:  Bealer. 

  MS. KING:  Is that right? 

  MR. GUYOT:  That is the applicant. 

  MS. KING:  Hartford Bealer? 

  MR. GUYOT:  Yes. 

  MS. KING:  It says owner. 

  MR. GUYOT:  Yes. 

  MS. KING:  And there is a signature and 

to be notified of hearing and decision.   

  CHAIRPERSON REID:  Okay is -- 

  MR. GUYOT:  I just wanted to make the 

connection that the owner is the applicant and Mr. 

Harlington paid for the application. 

  CHAIRPERSON REID:  Okay.  That is what I 

wanted to know.  Okay.  We are straight on that. 

  MS. FITZGERALD:  Excuse me, Madam 

Chairman, may I say one other thing?  That Mr. -- 

the Hartford Corporation is the owner of the 

property.  He is the owner of the business, but the 

real estate company handles the business for the 

owner.   

  MS. PRUITT-WILLIAMS:  We understand.  

What we do need, though, for the record is a letter 
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authorizing.  While it is on the application, we 

would also need a letter authorizing Mr. Harlington 

to go forward.  We can hear the case now, but if you 

could provide that.   

  CHAIRPERSON REID:  We will leave the 

record open for the landlord to submit a letter 

basically giving you permission. 

  MR. HARLINGTON:  Okay. 

  MS. PRUITT-WILLIAMS:  Okay?   

  CHAIRPERSON REID:  Okay.  Thank you, Mr. 

Guyot.  Now, Mr. Bealer. 

  MR. GUYOT:  Mr. Harlington. 

  MS. KING:  Mr. Harlington. 

  MR. HARLINGTON:  My name is -- 

  CHAIRPERSON REID:  No, wait a minute.  I 

am confused.  Harlington is the landlord? 

  MS. KING:  No.  Harlington is the 

gentleman --  

  MR. GUYOT:  I can understand your 

confusion, Madam Chairman.  Mr. Harlington owns the 

barbershop and runs the barbershop.   

  CHAIRPERSON REID:  Okay, wait a minute.  

Bealer --  

  MR. HARLINGTON:  I am a tenant. 

  CHAIRPERSON REID:  Hartford Bealer is 

the owner --  
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  MR. GUYOT:  The owner of the building. 

  CHAIRPERSON REID:  The landlord.  I've 

got you.  All right.  Mr. Harlington is the owner of 

the barbershop.  All right now, Mr. Harlington, 

please proceed. 

  MR. HARLINGTON:  Okay, I will state my 

name.  My name is Lloyd Harington.   I own a 

barbershop at 1301 Florida Avenue, N.W., Washington.  

The reason this petition is for a variance is 

because when I rented this space from the Barrett 

Company, which is the management company for Mr. 

Bealer, it was stated in the lease that the property 

is commercial property.  So, therefore, upon getting 

the lease for a commercial space, I moved my 

equipment and so forth in there and came down to 614 

H Street to apply for an occupancy license.  When I 

applied for the occupancy license, which I paid for 

and have a receipt for, they couldn't find a record 

of the tract.  There was no record of the place 

being listed as commercial.  So I went back to the 

real estate company that I rented from and said I 

don't have any means of getting a business license 

here because you don't have an occupancy license.  

So he went back and got me an old copy of an old 

occupancy license.  This was some months later.  I 

went back down to 614 H Street and they still didn't 
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have a copy of the record.  So in the meantime, they 

sent me a letter stating that I would have to go 

through a variance hearing.  So I came down here to 

Linda next door and I told her the problems I was 

having that I couldn't get an occupancy permit to 

get a business license or anything and I had tied up 

all my money in this building.  So I asked her would 

someone in there help me out.  They said I would 

have to pay the $800.00 for the variance hearing.  

So I went back to the real estate company and 

requested them to pay the $800.00 because they 

rented it to me as commercial space.  They said it 

was up to me to get my own license.  They wouldn't 

pay for it.  So in order to keep my business going, 

I came back and asked the Zoning Commission would 

they give me a letter stating that I was applying 

for a variance hearing, and which I did get a letter 

from them.  So I went from there to save up $800.00 

and paid it to the Zoning Commission and here I am. 

  MS. KING:  Mr. Harlington or Mr. Guyot, 

are you familiar with the history of this property?  

I mean, when was it built and how long has it been 

commercial? 

  MR. GUYOT:  I don't -- I am not -- 

  CHAIRPERSON REID:  Mr. Guyot is not part 

of the application.  He is just --  
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  MS. KING:  I understand, but Larry knows 

that neighborhood. 

  MS. FITZGERALD:  It is my single member 

district.  The problem is the reason he couldn't 

find one is because it was a church and you are not 

zoned for a church. 

  MS. KING:  I am sorry, it was a church 

and then --  

  MS. FITZGERALD:  Before -- 

  MS. KING:  Oh, before he moved his 

barbershop? 

  MS. FITZGERALD:  And before that it was 

a church.  And before then it was a church and 

before then it was a little store.  That is going 

way back.  So there was no zoning for churches.  So 

when they did the rezoning for the ANC's, they just 

went through the cracks because it still was a 

church.  So they didn't pick up any.  So we didn't 

have a zone.  All we had was the R-B-5 there with 

the church.  So it was in commercial space the way 

they put it in there, but we could not utilize it 

for commercial space because it was a church.  And 

in front of that on the other side was a big 

apartment house that is now the Marian House.  So 

you see we have had all this right here.  You have 

to go all the way to the end of the block almost 
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before the businesses start because it was profit 

all along there.  So it was residential as well.  So 

here we were in a dilemma here that caused him this 

problem, which we don't understand why it should.  

Because we don't understand why you couldn't permit 

this man, since he is serving the community and he 

is serving the handicapped and he is serving 

homeless people.  He is cutting seniors hair for a 

discount.  All of the seniors have access there.  

There is no step for them.  It is a service for the 

community.  And for him not to -- for you not to go 

and to put him through this -- it just serves the 

community.  Because we have a lot of seniors around 

there and they are aged and he cuts their hair for a 

discount, and if they don't have any money, he still 

cuts their hair.  I don't know if anybody is aware 

of the independent living.  This is just a half a 

block up from here. 

  MS. KING:  Doll, we can't take those.  

You know.  We agree with you, but we can't take 

those things into consideration when we are dealing 

with the zoning regulations.  You know they don't 

talk about good folks and doing kind things for 

their neighbors.  You know. 

  CHAIRPERSON REID:  Mr. Harlington, how 

long have you had your barbershop there on that 
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corner? 

  MR. HARLINGTON:  Almost two years.  It 

will be two years in February. 

  CHAIRPERSON REID:  Okay.  Now let me ask 

you how you got here.  You are saying that when you 

rented or you leased this site or this spot from a 

real estate office, you were looking for commercial. 

  MR. HARLINGTON:  Right. 

  CHAIRPERSON REID:  All right.  Whoever 

leased it to you did not inform you that you may 

have to get a variance or something for your 

particular kind of business? 

  MR. HARLINGTON:  No. 

  CHAIRPERSON REID:  So they just leased 

it to you? 

  MR. HARLINGTON:  They leased it to me as 

commercial space. 

  CHAIRPERSON REID:  And you set your 

office up or you set your barbershop up. 

  MR. HARLINGTON:  Right. 

  CHAIRPERSON REID:  Okay.  Now after you 

set the barbershop up there, you said -- at what 

point did you apply for a certificate of occupancy? 

  MR. HARLINGTON:  Right after I got 

through setting up.  I came down and said the next 

thing is to get my license.  You know, after you 
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move your equipment and so forth. 

  CHAIRPERSON REID:  Right.  So that is 

how you got here? 

  MR. HARLINGTON:  That is how I got here. 

  CHAIRPERSON REID:  So, I see.  So this 

is -- okay, I understand now.   

  MR. HARLINGTON:  I was hoping that they 

could find some kind of records at 614 to help me 

out.    CHAIRPERSON REID:  Okay.  Now 

prior to that -- excuse me.  I have seen that.  

Prior to your moving there it was a church. 

  MS. FITZGERALD:  Yes, it has been a 

church before. 

  CHAIRPERSON REID:  So the real estate 

company that leased you that particular spot thought 

-- I suppose they thought that because it was a 

church that it could easily convert to your 

barbershop. 

  MR. HARLINGTON:  Because every time I 

went back to them, they kept telling me I was wrong 

or the people -- they said, it is commercial.  The 

real estate company was saying it was commercial.  

It just went back and forth from them -- me running 

back and forth to them and back to 614 Street.  The 

real estate company was telling me it was commercial 

and 614 Street tells me it was something different.  
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That still wasn't helping me out to get the license. 

  MS. FITZGERALD:  Well, the record will 

show, Madam Chairman, that there is a note in there 

stating that he did not know.  He was doing what 

they told him to do. And that is in the record. 

  CHAIRPERSON REID:  I see. 

  MS. FITZGERALD:  Every member of this 

Board should have a copy because I filed that. 

  CHAIRPERSON REID:  Did you want to say 

something? 

  MS. PRUITT-WILLIAMS:  I was just going 

to say that we do have in the file a very old 

certificate of occupancy dated 1967, and at that 

time the proposed use was for a flat.  But I don't 

see any certificate of occupancy since 1967. 

  MR. GUYOT:  Now there is a flat above 

the barbershop, and the two people who live in that 

have signed the petition in support of this 

application and is totally in support of it. 

  CHAIRPERSON REID:  Now what about the 

church that was there? 

  MS. PRUITT-WILLIAMS:  Churches are 

allowed matter of right. 

  CHAIRPERSON REID:  They don't have to 

have a C of O? 

  MR. HARLINGTON:  It was like a 
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storefront church. 

  MS. PRUITT-WILLIAMS:  Well, two things.  

They are allowed as a matter of right.  And the 

other thing was an illegal use and we don't know. 

  MS. KING:  I am sorry, I didn't hear 

that. 

  MS. PRUITT-WILLIAMS:  Churches are 

allowed as a matter of right. The other question, 

though, is if they are allowed a C of O, were they 

there legally.  I mean there are oftentimes small 

things like that that pop up and operate for a very 

long time and they do not have the correct C of O. 

  CHAIRPERSON REID:  And you know I think 

that some of the confusion also may stem from the 

fact that often even though churches are allowed in 

residential areas, some real estate practitioners 

think that that is commercial unfortunately and they 

don't know. 

  MS. PRUITT-WILLIAMS:  There is a 

confusion because a church is considered an 

institutional use. 

  CHAIRPERSON REID:  Right. 

  MS. PRUITT-WILLIAMS:  For zoning and it 

is not a commercial use. 

  CHAIRPERSON REID:  Right. 

  MS. PRUITT-WILLIAMS:  But real estate 
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people often proffer it as a commercial use. 

  CHAIRPERSON REID:  They think of that as 

commercial. 

  MS. PRUITT-WILLIAMS:  And that does 

cause a big problem. 

  CHAIRPERSON REID:  And therein lies the 

basis for the --  

  MS. KING:  Can I see the photograph? 

  CHAIRPERSON REID:  Your meeting your 

burden of proof.  Do you have the file, the office 

file?   

  MS. KING:  Can I -- I only have the 

xerox photograph.  Because it just strikes me that 

that location at Florida Avenue and 13th Street must 

have been commercial at some point in time. 

  CHAIRPERSON REID:  Well, it -- 

  MS. FITZGERALD:  It's been a long time.  

Before 1967, it was a little store like.  It wasn't 

a hardware.  It was like a convenience store but it 

didn't have perishable stuff in it. 

  MS. KING:  But it was a commercial 

establishment before the recent memory, doll? 

  MS. FITZGERALD:  At that time, that 

strip was commercial.  Because over in the other 

corner where the school is, on the far corner right 

next to the street, the apartment where it is Marian 
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House now, there was another store.  So they 

considered that commercial, the real estate company 

did.  Because, you see, they were charging them.   

  CHAIRPERSON REID:  The Marian  House was 

an apartment building. 

  MS. FITZGERALD:  Well, that was an 

apartment building before it became the Marian House 

because they had a fire.   

  MS. KING:  No, no.   

  CHAIRPERSON REID:  But before that, it 

was what? 

  MS. FITZGERALD:  It was an apartment 

building -- a Spanish apartment building. 

  CHAIRPERSON REID:  All right.  That is 

not commercial. 

  MS. FITZGERALD:  No, but right next to 

it was the --  

  MS. KING:  Look at these windows.  Did 

you put in these big plate glass windows facing on 

Florida Avenue or were they there when you came? 

  MR. HARLINGTON:  I didn't hear that. 

  MS. KING:  On the face of your shop on 

Florida Avenue is big plate glass windows. 

  MR. HARLINGTON:  It was just like it is 

on the picture. 

  MS. KING:  It was that way when you got 
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there? 

  CHAIRPERSON REID:  I come past it every 

day.  So I am very familiar with that particular 

corner.  It is catercorner to the Children's 

Hospital site.  That is strange because it is now 

being developed. 

  MR. HARLINGTON:  Yes, when they tore the 

old Children's Hospital down. 

  CHAIRPERSON REID:  That is what I am 

saying.  There is a lot of activity other than 

residential.  Then there is the school across the 

street. 

  MR. HARLINGTON:  That is right, Cardoza. 

  MR. GUYOT:  Madam Chairman, here is an 

applicant who has done everything he can to comply. 

  CHAIRPERSON REID:  I can understand. 

  MR. GUYOT:  Who is a --  

  CHAIRPERSON REID:  We heard you when you 

first drove up.  You can just get off. 

  MR. GUYOT:  All right. 

  CHAIRPERSON REID:  Believe me.  We hear 

and we see it. 

  MR. GUYOT:  Okay. 

  MS. KING:  What we are trying to do is 

to figure out what to do about it. 

  CHAIRPERSON REID:  Right.  How we can 
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make this work.  Now what you have to do is this is 

a use variance, which is one of the more difficult 

variances to -- the relief is more difficult to be 

able to accomplish. 

  MS. PRUITT-WILLIAMS:  Although the 

question is -- if you can -- do you have drawings of 

the inside of your building? 

  MR. HARLINGTON:  Have what? 

  MS. PRUITT-WILLIAMS:  A drawing of the 

inside -- like a floor plan?  Because in a use 

variance -- if there is a practical difficulty for 

you to convert this back --  

  MS. ROSE:  Undue hardship. 

  MS. PRUITT-WILLIAMS:  Excuse me? 

  MS. ROSE:  Undue hardship. 

  MS. PRUITT-WILLIAMS:  Undue hardship to 

convert this back to a housing unit, which is what 

it is -- now listen, just pay attention for a 

minute, please.  If you can't -- if you have a 

commercial building that you have got your chairs 

and your utilities and all these other things --  

  MS. KING:  Come look at the photograph, 

Sheri. 

  MS. PRUITT-WILLIAMS:  Well, we need the 

interior, though. 

  MR. HARLINGTON:  I can't do anything. 
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  MS. PRUITT-WILLIAMS:  No, no.  That is 

different.  That will help you get a practical 

difficulty.   

  CHAIRPERSON REID:  But, Ms. Pruitt-

Williams, here before -- because I have done this 

before anyway -- in a situation where there is 

obviously a commercial use that has been in 

existence prior to the current use and you could see 

that it would cause an undue hardship to convert it 

-- 

  MS. PRUITT-WILLIAMS:  That is what I am 

asking him to show. 

  MS. KING:  Sheri, we have got 

photographs of the interior of the shop right here. 

  MS. PRUITT-WILLIAMS:  Oh, you do?  Okay.  

I am sorry, I didn't know that. 

  MS. KING:   I mean, you have got plate 

glass windows all over the place which is not 

suitable for a residence, particularly not at 13th 

and Florida Avenue.  Not that it is not a great part 

of town and getting greater every day, but somebody 

is not going to rent a flat or buy a home that has a 

whole wall of plate glass looking out on Florida 

Avenue at the corner of 13th Street.  We also have a 

photograph of the interior of the shop that shows 

all of the special accoutrements for a barbershop 
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that are installed there.  It seems to me that there 

is great practical difficulty inherent in this 

situation. 

  CHAIRPERSON REID:  Okay.  All right.  We 

have to do some work here.  What the issue is is 

that this is a use variance, which is a more 

difficult variance in order to be able to achieve 

because the requirements are more difficult.  So 

what you have to do is to be able to demonstrate 

that -- well, first of all, is that particular site 

there unusual or unique.  Now looking at this site 

map, it appears that this particular 1301 Florida 

Avenue on the corner seems to be a bit larger and 

the configuration a little irregular than the rest 

of the ones in that particular row.  Are you with 

me?  Is there any disagreement to that?  Okay.  So 

we can establish that it is a unique building with 

an irregular shaped lot.  In other words, it has to 

be unique or irregular or something about it that 

would make it "different."  So I think that we can 

establish that.  Then the next thing would be is 

there -- would there be a practical difficulty on 

you to try to -- no, it is undue hardship. 

  MS. ROSE:  It is undue hardship. 

  CHAIRPERSON REID:  I am sorry, an undue 

hardship for use variance.  Undue hardship --  
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  MS. FITZGERALD:  Excuse me, Madam Chair, 

but speak up a little because he can't hear. 

  CHAIRPERSON REID:  An undue hardship -- 

would it pose an undue hardship on you to be able to 

comply with the existing regulations as a matter of 

right?   

  MS. KING:  In other words, you would not  

-- would it be an undue hardship if you were not 

permitted to have a barbershop there.  I mean, would 

there be some residential use with all those 

windows? 

  MR. HARLINGTON:  It would certainly be a 

hardship to me because I would be out of business.  

  CHAIRPERSON REID:  And you would have to 

convert -- in other words, for you to use it for the 

matter of right uses that are in our zoning 

regulations, it would mean that there would have to 

be a fair amount of conversion that would have to be 

done in order to bring it into compliance.  So that 

would pose for you an undue hardship.  Is that what 

I am hearing you say ? 

  MR. HARLINGTON:  Yes. 

  MR. GUYOT:  Madam Chairman, we can -- if 

we just look at the action, the owner has alleged 

vociferously that this is commercial property.  It 

put the accoutrements necessary for a barbershop in 



 

NEAL R. GROSS 
COURT REPORTERS AND TRANSCRIBERS 

1323 RHODE ISLAND AVE., N.W. 
(202) 234-4433 WASHINGTON, D.C.  20005-3701 (202) 234-4433 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

there.  So I am sure the owner would take the 

position -- why wouldn't it be a hard matter for him 

to deal with.  He has a viable, paying customer.  He 

has alleged over and over that it is commercial. The 

BZA can now make it commercial.  So I am sure he 

would approach this as -- I would suggest, Madam 

Chairman, that granting this applicant's request 

fulfills the needs both of the applicant and of the 

owner, consistent with his continual allegations 

that this is commercial. 

  CHAIRPERSON REID:  Okay.  Okay, Mr. 

Guyot.  Thank you very much.  So now we move to the 

other test, which is would it impair the integrity 

of the zoning regulations or the map?  And I don't 

think that -- I would like to hear input from my 

colleagues.   

  MS. KING:  I absolutely concur with you 

on that. There is a good deal of commercial 

development, particularly on the corner lots, 

throughout that part of the city.  And I think that 

it does not impair that.  And certainly in terms of 

the impact on the community, it is well documented.  

Mr. Harlington and Ms. Gordon and Mr. Guyot have 

collected an enormous number of signatures from 

people who live in the neighborhood who appear to be 

strongly in favor of this. 
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  CHAIRPERSON REID:  So we could say that 

there doesn't appear to be any substantial detriment 

to the public good. 

  MS. KING:  Absolutely not. 

  CHAIRPERSON REID:  As far as adverse 

impact -- traffic -- increased traffic or noise or 

parking problems or safety or anything of that 

nature.  Is that correct? 

  MR. HARLINGTON:  That is correct. 

  CHAIRPERSON REID:  Okay.  That is what 

you need to be able to demonstrate, which I think 

that you have done most adequately.  Thank you.  Now 

are there any other questions from any other Board 

members? 

  MS. KING:  No. 

  CHAIRPERSON REID:  Okay. 

  MR. GUYOT:  Madam Chairman? 

  CHAIRPERSON REID:  Stay right there.  

Wait on second because we are coming right to your 

part, Mr. Guyot.  We don't have any Government 

reports, is that correct? 

  MS. ROSE:  Right.   

  CHAIRPERSON REID:  And we move now to 

the ANC report. 

  MR. GUYOT:  Thank you, Madam Chairman.  

We held our regularly published meeting on the 10th.  
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There was one person who abstained from this.  At a 

duly noted regular meeting of the Advisory 

Commission 1-B held on June 10, consideration of 

application 16355, the subject property located in 

ANC 1-B, single member district 103, the SMD 

commissioner Emily Doll Fitzgerald.  A door-to-door 

survey was conducted by Commissioner Fitzgerald in 

the required zone to determine support by the 

community for this application.  There being an 

overwhelming sign of support by the community, a 

report was filed with the full Commission and a 

recommendation for Commission approval was made.  

The Advisory Neighborhood Commission with a quorum 

present voted to approve application 16355 to 

provide the requested relief at 1301 Florida Avenue.  

Commissioners present and voting were Commissioners 

Fitzgerald, Ames, Houto, Scott, Imhoff, Blocker, and 

Guyot.  Commissioner Melchar abstained.  The 

Neighborhood Advisory Commission 1-B respectfully 

urges the Board of Zoning Adjustment to approve the 

application.  Madam Chair, I would like to point out 

that there is no opposition in this room to this 

application.  There is no opposition in the file 

that I searched an hour before coming here.  We have 

an opportunity.  Here is a barbershop and a barber 

who deals with clientele like they are one big happy 
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family.  Quite a few members of our Commission 

visited this barbershop and all came back with 

feelings of approval that we were headed in the 

right direction.  And we respectfully ask that you 

all help us head in the right direction. 

  CHAIRPERSON REID:  Thank you.  A 

question.  Did you say there was a quorum? 

  MR. GUYOT:  Oh, absolutely. 

  MS. KING:  Oh, yes. 

  CHAIRPERSON REID:  And what was the 

vote? 

  MR. GUYOT:  The vote was --  

  MS. KING:  7 for and one abstention.   

  CHAIRPERSON REID:  Okay.  All right.   

  MR. GUYOT:  7 with one abstention. 

  CHAIRPERSON REID:  Very good.  So 

certainly ANC 1-B will be afforded the great weight 

to which it is entitled. 

  MR. GUYOT:  Thank you. 

  CHAIRPERSON REID:  Could you please 

submit your letter for the record and for us to read 

as well? 

  MR. GUYOT:  Yes. 

  CHAIRPERSON REID:  We appreciate that.  

Persons or parties who are in support of this 

application?  There is no one else in support?  
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Persons or parties in opposition -- oh in support, 

let me say for the record that we have several 

letters. 

  MS. KING:  A lot of letters. 

  CHAIRPERSON REID:  In addition to 

citizens from 3 council members.  We have petitions 

all in support of this particular application.  Now 

closing remarks by the applicant? 

  MR. HARLINGTON:  My closing remarks are 

I would like to thank you for your consideration and 

your time and I hope you will consider giving me 

some relief.  Thank you. 

  CHAIRPERSON REID:  All right.  Are you 

going to request a bench decision? 

  MS. KING:  Oh, we ought to -- I would 

love to give him a bench decision, but I think we 

have got to first have a letter from the owner of 

the property that properly authorizes him to do 

this.  Can we -- Sheri, can we do a bench -- I am 

uncomfortable about doing a bench decision until we 

have the letter from the owner of the property. 

  MS. ROSE:  We could do a bench decision 

and hold the order until we get that. 

  MS. KING:  Okay.  All right.  Let's do 

that. 

  CHAIRPERSON REID:  All right.   
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  MR. GUYOT:  That is fine. 

  CHAIRPERSON REID:  Do you understand 

that? 

  MR. GUYOT:  Yes. 

  MR. HARLINGTON:  I think I understand 

that.  

  CHAIRPERSON REID:  Okay.  Well, Mr. 

Guyot will explain it to you.  Basically we have to 

comply with the technicalities of the regulations. 

  MR. HARLINGTON:  I understand. 

  CHAIRPERSON REID:  And although your 

landlord has signed the application, we need to have 

for our records a letter of him giving the 

Commission.  We can go ahead with a bench decision 

today with the order being held until we get that 

letter. 

  MR. HARLINGTON:  Okay. 

  CHAIRPERSON REID:  And that will help to 

facilitate it. 

  MS. ROSE:  And I should point out that 

the order needs to be issued by Mr. Foushee's last 

day. 

  MS. PRUITT-WILLIAMS:  Correct.  By the 

time Mr. Foushee leaves, which is the end of this 

month. 

  CHAIRPERSON REID:  Okay.  Mr. Foushee is 
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leaving the end of this month, so if you can get 

that letter from the landlord or the owner as soon 

as possible. 

  MR. GUYOT:  We will pursue that when we 

leave today. 

  CHAIRPERSON REID:  Immediately.  Okay, 

thank you. 

  MS. KING:  I move that we grant this 

application.  It seems to me that the configuration 

of the building, both exterior and interior on the 

ground floor makes it unsuitable for uses that are 

permitted without the variance that has been 

requested and that there would be an undue hardship 

if we imposed the requirements. 

  MR. FOUSHEE:  I would second the motion. 

  MS. KING:  There is quite an opposite to 

having any adverse impact on the community.  In 

fact, if we did not grant this application, we would 

be having what appears to be deleterious effects on 

the community, which is so strongly in support of 

Mr. Harlington.  And I think given the general 

nature of development along Florida Avenue and the 

13th and 14th Street corridors, that it is not a 

violation of the intent of the zoning regulations.  

So I move that we grant this application. 

  CHAIRPERSON REID:  All in favor? 



 

NEAL R. GROSS 
COURT REPORTERS AND TRANSCRIBERS 

1323 RHODE ISLAND AVE., N.W. 
(202) 234-4433 WASHINGTON, D.C.  20005-3701 (202) 234-4433 

1 

2 

3 

4 

5 

  MS. KING:  We can't issue this until we 6 

get that letter. 7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

  ALL BOARD MEMBERS:  Aye. 

  CHAIRPERSON REID:  Opposed?   

  MS. ROSE:  Staff will record the vote -- 

  CHAIRPERSON REID:  Mr. Harlington, you 

will have your order --   

  MR. GUYOT:  I understand perfectly. 

  CHAIRPERSON REID:  We are going to make 

you responsible for that. 

  MR. GUYOT:  I will be glad to.  I will 

be responsible. 

  MS. FITZGERALD:  I would just like to 

thank the Board for your decision and I would like 

to thank you for your time and your great wisdom, 

because you really did some good service to the 

community. 

  CHAIRPERSON REID:  Thank you very much. 

  MS. FITZGERALD:  God bless you. 

  MS. KING:  Thank you for coming, Doll. 

  MS. ROSE:  Staff will record the vote as 

three to zero --  

  CHAIRPERSON REID:  You should have the 

order in two weeks based on Mr. Harlington, you 

making sure that we get that letter. 

  MR. HARLINGTON:  I will be sure that you 
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get it. 

  CHAIRPERSON REID:  All right.  Next 

case? 

  MS. ROSE:  Wait, wait.  Staff will 

record the vote as 3 to zero with Ms. King, Mr. 

Foushee, and Ms. Reid to approve the application and 

the issuance of a summary order.  The record is 

closed except for the authorization letter. 

  CHAIRPERSON REID:  And here is the file. 

  MS. ROSE:  The next case is 16356, the 

application of John and Sheila Sontag pursuant to 11 

DCMR 3108.1 for a special exception from the maximum 

percentage of lot occupancy, Subsection 403.2, to 

construct an addition to a single family dwelling in 

an R-5-B District at premises 1821 Kenyon Street, 

N.W., square 2599, lot 59.  Would all persons 

planning to testify in this application please rise 

to take the oath? 

  (WHEREUPON, ALL WITNESSES ARE SWORN.) 

  CHAIRPERSON REID:  Is no one else here 

that is related to this particular case?   

  MR. MARSHALL:  I don't think so. 

  CHAIRPERSON REID:  Okay.  Well, then we 

should be able to expedite this.  I don't know if 

there is -- wait a minute.  There does not seem to 

be any opposition to your particular case.  So if 
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you would hit the salient points and summarize for 

us the basis of your case.  We can get through this 

relatively quickly. 

  MS. KING:  Do we have the computations 

on this?   

  CHAIRPERSON REID:  Is this a self-

certification? 

  MS. PRUITT-WILLIAMS:  Did you self-

certify this?  Are you Mr. Marshall? 

  MR. MARSHALL:  Yes. 

  MS. PRUITT-WILLIAMS:  Did you self-

certify? 

  MR. MARSHALL:  Yes. 

  MS. PRUITT-WILLIAMS:  So we don't have 

computations on self-certifications. 

  MR. MARSHALL:  There is a separate form. 

  MS. PRUITT-WILLIAMS:  Right.  No, we 

understand.  When we get them from the Zoning 

Administrator, we have a letter and they do 

computations.  But on a self-certification, that is 

not there. 

  MS. KING:  Is there not a -- oh, I see. 

  CHAIRPERSON REID:  The self-

certification form. This is the one --  

  MS. KING:  This is your letter saying 

that you need this. 
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  CHAIRPERSON REID:  I think this is very 

-- 

Excuse me, before you start.  Ms. Pruitt-Williams? 

  MS. PRUITT-WILLIAMS:  Yes. 

  CHAIRPERSON REID:  What was the -- 

remember we recently had a change in the regulations 

for -- 

  MS. PRUITT-WILLIAMS:  2 percent. 

  CHAIRPERSON REID:  Was it 2 percent? 

  MS. KING:  2 percent. 

  CHAIRPERSON REID:  I thought it was more 

than that.  Okay. 

  MS. PRUITT-WILLIAMS:  A 2 percent 

variance that would not have to come to us at the 

Zoning Commission. 

  CHAIRPERSON REID:  Right.  Yes. 

  MR. MARSHALL:  But from what I 

understand, if it is under 10 percent, then it is a 

special exception and not a variance. That is what 

we are applying for. 

  MS. PRUITT-WILLIAMS:  Okay.  But under 2 

percent, you wouldn't even have to come to us. 

  MR. MARSHALL:  Right.  Yes, I know that.  

But that is why I am here.  My name is Michael 

Marshall.  My address is 2323 Porter Street, N.W., 

Washington, D.C.  I am an architect for John and 
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Sheila Sontag for this project.  Our initial designs 

for this home attempted to redesign and upgrade the 

existing kitchen within the existing brick wing at 

the rear yard.  There wasn't enough room to provide 

space for new cabinets and an eat-in kitchen.  A 

special exception would allow my clients the ability 

to have an eat-in kitchen with expanded cabinetry 

and new appliances.  The new addition would not 

project into the rear yard no further than the 

existing kitchen.  The existing stair from the 

basement storage area would be covered by the new 

addition.  We have been in concept review with the 

HPRB staff to provide a new entrance at the basement 

on the front of the house below the front stair.   

  My clients have discussed the addition 

with their adjacent and abutting neighbors and there 

are no conflicts with them. In conclusion, because 

of the necessity to improve their existing kitchen 

to modern standards, my clients are requesting a 

modest addition to their home through this special 

exception to the lot occupancy from the 60 percent 

max to 68 percent. 

  MS. KING:  And do I understand that this 

weird shaped lot -- I mean, everybody else has a 

full lot going from the alley to Kenyon Street, but 

theirs seems to be impinged -- everybody seems to 
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have taken a bite out of them.   

  MR. MARSHALL:  Yes. 

  MS. KING:  So what they have got is 

about two-thirds of a yard and then an alley. 

  MR. MARSHALL:  That is right.  And that 

is part of the problem of why we have to get this 

exception.  Because it is sort of a pipe stem. 

  MS. KING:  If they had a full lot like 

their neighbors on this side -- 

  MR. MARSHALL:  Right.  It wouldn't be a 

problem. 

  MS. KING:  Then they wouldn't be here, 

right? 

  MR. MARSHALL:  That is right. 

  MS. KING:  Unique.  Unique.   

  CHAIRPERSON REID:  That is an exception.  

All right, continue.  Are you done?  Oh, my.   

  MR. MARSHALL:  It is pretty 

straightforward, I think. 

  CHAIRPERSON REID:  Yes.  Now what about 

regulations.  Did you address 403.2? 

  MR. MARSHALL:  I think -- is that the 

regulation about -- 

  CHAIRPERSON REID:  The lot occupancy. 

  MR. MARSHALL:  Yes, lot occupancy.  Yes.  

That is why through the calculations we would need a 
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68 percent coverage versus the 60 percent. 

  CHAIRPERSON REID:  So you are asking for 

8 percent? 

  MR. MARSHALL:  Overage. 

  CHAIRPERSON REID:  Yes.  Okay.  All 

right. Questions?   

  MS. KING:  It looks very straightforward 

to me. 

  CHAIRPERSON REID:  That is basically it.  

Yes.  All right.   

  MS. KING:  After sitting here all 

afternoon, you may get out of here quickly. 

  CHAIRPERSON REID:  Okay.  Then let's 

move to Government reports.  I don't think there are 

any.  ANC report?  I don't think that we -- did we 

receive any ANC report?  Did any come in?  Okay.  

They didn't weigh in on this one.  All right. Seeing 

none, we move now to persons and parties in 

opposition.  Seeing none.   Persons and parties in 

support?  Seeing none.  Closing remarks from the 

applicant. 

  MR. MARSHALL:  I have already read it, 

but I can read it again. 

  CHAIRPERSON REID:  No, no. Just closing 

remarks. 

  MR. MARSHALL:  Well, simply because of 
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the unusual shaped site and the existing kitchen, 

which it is probably from the 1950's, and they need 

to make it modern, we need this exception. 

  CHAIRPERSON REID:  Okay.  Now let me -- 

just let me get a clarification for one second from 

staff.  This is a special exception. 

  MS. PRUITT-WILLIAMS:  You see, with 

self-certification, Mr. Marshall has taken on the 

responsibility or the burden or the liability that 

this is a special exception.  So we have to look at 

it as a special exception.   

  CHAIRPERSON REID:  You said something 

about there being -- if it was less than 10 percent 

for a variance that they are requesting, then it is 

a special exception?  Is that a ruling? 

  MS. PRUITT-WILLIAMS:  He is -- that is 

how he is interpreting the law.   

  CHAIRPERSON REID:  Is that the law or 

how he is interpreting the law? 

  MS. PRUITT-WILLIAMS:  That is how he is 

interpreting it and that is what we need to look at 

it under a special exception because that is what it 

has been advertised as.  The process of self-

certification is that the applicant takes that 

burden or that risk when they do it that it does go 

back to the Zoning Administrator and if the Zoning 



 

NEAL R. GROSS 
COURT REPORTERS AND TRANSCRIBERS 

1323 RHODE ISLAND AVE., N.W. 
(202) 234-4433 WASHINGTON, D.C.  20005-3701 (202) 234-4433 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

Administrator determines that there is more zoning 

going to be required, then he has to go back through 

the process. 

  CHAIRPERSON REID:  So, Mr. Marshall, 

where did you ascertain that if it was less than 10 

percent then it was a special exception. 

  MR. MARSHALL:  Mr. Nunley. 

  CHAIRPERSON REID:  Mr. Nunley said that? 

  MR. MARSHALL:  Yes, because --  

  CHAIRPERSON REID:  Do we have that 

somewhere in our files? 

  MR. MARSHALL:  From what I understand, 

this is a new rule.  I actually hadn't heard of it.  

And when --  

  MS. ROSE:  There is -- I am sorry, go 

ahead, sir. 

  MR. MARSHALL:  And when we started this, 

I assumed we were going to go for a variance because 

of the percentage.  That is why we are in this 

process. 

  CHAIRPERSON REID:  My question is where 

is it -- where is the regulation that tells me that 

this is the new rule?  What do I have to --  

  MS. ROSE:  Zoning Commission Order 

Number 804 I think is what we are referring to.  

There are two additions to the zoning regulations in 
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that order.  One is Section 223, additions to one 

family dwellings or flats, which is a provision that 

allows people to come to the Board as a special 

exception when they want relief where they used to 

come as a variance.  It allows them to come as a 

special exception. 

  CHAIRPERSON REID:  Could I have a copy 

of that? 

  MS. ROSE:  Sure. 

  MS. PRUITT-WILLIAMS:  And the reason is 

the special exception --  

  CHAIRPERSON REID:  Just for my files. 

  MS. PRUITT-WILLIAMS:  Special exceptions 

are usually easier to grant. 

  CHAIRPERSON REID:  Yes. 

  MS. PRUITT-WILLIAMS:  So, therefore, it 

helps to maintain the residential base. 

  CHAIRPERSON REID:  And then he doesn't 

have to make his case or go through --  

  MS. PRUITT-WILLIAMS:  Well, the case is 

just different.  

  CHAIRPERSON REID:  I mean, he does not 

have to meet a burden of proof as with a variance. 

  MS. PRUITT-WILLIAMS:  As substantial. 

  MS. ROSE:  Well, you would have to look 

at Section -- what should have happened, I think, is 
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that section -- if this came under Section 223, that 

should have been advertised.  And so if you look at 

Section 223 -- I have it here -- it lays out what 

one would have to do or what issues one would have 

to deal with in order to meet that. 

  CHAIRPERSON REID:  But it was supposed 

to be advertised and it wasn't and so therefore we 

don't?  Is that what you are saying? 

  MS. PRUITT-WILLIAMS:  We advertised it 

based on what was on the certificate. 

  CHAIRPERSON REID:  Yes, I understand we 

did what we were guided to do based on the Nunley 

letter. 

  MS. PRUITT-WILLIAMS:  No, we don't have 

a letter from Mr. Nunley. 

  CHAIRPERSON REID:  No, no. Okay, I am 

sorry.  Scratch that.  On the certificate. 

  MS. PRUITT-WILLIAMS:  Correct. 

  CHAIRPERSON REID:  So in the absence of 

anything else, we just accept that and just proceed 

in that vein? 

  MS. PRUITT-WILLIAMS:  Yes. 

  CHAIRPERSON REID:  And then if there is 

a problem when it goes back to the ZA's office and 

it gets kicked back over here, that is the 

responsibility or liability that Mr. Marshall takes? 
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  MS. PRUITT-WILLIAMS:  Correct. 

  CHAIRPERSON REID:  Okay.   

  MS. ROSE:  Can I ask what provision of 

the regulation you felt you were coming under?  You 

referred to a new -- 

  MR. MARSHALL:  Again.  This is something 

that they told me.  When I went in to apply for 

this, I just assumed we were going to apply for a 

straight variance.  And because they got --  

  MS. ROSE:  When you say they, is this at 

the -- 

  MR. MARSHALL:  Oh, sorry.  At 614 H 

Street at the zoning desk. 

  MS. ROSE:  Okay. 

  MR. MARSHALL:  On the second floor.  And 

then they sent me up to see Mr. Bell or something 

and he told me I had to see Mr. Nunley. 

  CHAIRPERSON REID:  I am sorry, what 

section was that? 

  MS. ROSE:  223.  It is the new section 

223.  We can make copies of it for you.  I don't 

think that -- it is probably not in that set of 

zoning regulations. 

  CHAIRPERSON REID:  No, it is not.  Okay.  

All right.  Thank you.  Are you asking for a bench 

decision summary order today? 
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  MR. MARSHALL:  I am sorry? 

  CHAIRPERSON REID:  Are you asking for a 

bench decision? 

  MR. MARSHALL:  What is --  

  CHAIRPERSON REID:  I am sorry, one 

second.  Ms. Rose, is he required to -- 

  MS. ROSE:  If he is coming in under 223, 

which is a special exception for single family 

dwellings or flats, he needs to address the matter. 

  CHAIRPERSON REID:  Here is what I don't 

understand, Ms. Pruitt-Williams.  If he is coming in 

under this section, then wouldn't that have to have 

been advertised? 

  MS. PRUITT-WILLIAMS:  That is what I was 

just looking at, what was it advertized under. 

  MR. HART:  It is under Subsection 403, 

which is -- 

  MS. ROSE:  That is the provision that 

requires -- that sets forth the lot occupancy 

requirement if I am not mistaken.  So that is not 

the authority for granting special exceptions. 

  MS. PRUITT-WILLIAMS:  That just tells 

you what you are required. 

  MS. ROSE:  The same way that a child 

development center comes in under 3108.1 and 205, 

this will come in under 3108.1 and 223.   
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  CHAIRPERSON REID:  All right.  Okay.  I 

don't have any problem with going over this or with 

going through this with him.  Let's just do this 

quickly.  It says an addition to a one family 

dwelling or flat in those residential districts 

where a flat is permitted that does not comply with 

all of the requirements of Sections 401, 403, 404, 

405, and 406 of this title shall be omitted if 

approved by the Board of Zoning Adjustments in 

accordance with the conditions specified in Section 

3108 and Chapter 31 of this Title subject to the 

provision of this section.  The addition shall not 

have a substantial adverse effect on the use of the 

enjoyment of any abutting or adjacent dwelling or 

property.  In particular the light and air available 

to the neighboring property shall not be unduly 

affected.  Is that true? 

  MR. MARSHALL:  Yes, that is true. 

  CHAIRPERSON REID:  The privacy of use 

and enjoyment of the neighboring property shall not 

be unduly compromised? 

  MR. MARSHALL:  That is true. 

  MS. KING:  Excuse me, can we go back to 

the first one?  Is there a party wall between -- 

  MR. MARSHALL:  It is a zero lot line. 

  MS. KING:  So they are going to be 
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building up to the party wall of the neighboring 

house, is that it? 

  MR. MARSHALL:  Yes. 

  MS. KING:  And there are no windows 

there presumably? 

  MR. MARSHALL:  Well, there actually are.  

There are windows, but they are not conforming 

windows.  And they have talked with the neighbors 

and the neighbors have no problems with covering it 

up. There are windows in a basement. 

  CHAIRPERSON REID:  Does that answer your 

question? 

  MS. KING:  Yes. 

  CHAIRPERSON REID:  The addition together 

with the original building as viewed from the 

street, alley, and other public ways shall not 

substantially visually intrude upon the character, 

scale, and period of houses along the subject street 

frontage. 

  MS. KING:  This is in the back. 

  MR. MARSHALL:  This is at the rear. 

  CHAIRPERSON REID:  And demonstrating 

compliance with paragraphs A, B, and C of the 

subsection, the applicant shall use graphical 

representation such as plans, photographs, or 

elevations and section drawings sufficient to 
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represent the relationship of the proposed addition 

to adjacent buildings and views from public ways. 

  MR. MARSHALL:  I have all those 

drawings. 

  CHAIRPERSON REID:  Okay.  The lot 

occupancy of the dwelling or flat together with the 

addition shall not exceed 50 percent in an R-1 and 

R-2 districts or 70 percent in the R-3, R-4, or R-5 

district. 

  MS. KING:  That is good. 

  MR. MARSHALL:  We are in R-5-B. 

  CHAIRPERSON REID:  So it does not exceed 

the --  

  MR. MARSHALL:  So it does not exceed 70 

percent. 

  CHAIRPERSON REID:  It is 68 percent.  

The Board may require special treatment in the way 

of design screening, exterior and interior lighting, 

building materials, or other features for the 

protection of adjacent and nearby properties.  Do we 

feel inclined to --  

  MS. KING:  No, because it is in the 

rear. 

  CHAIRPERSON REID:  Okay.  All right.  We 

move to -- you are requesting a bench decision, like 

a decision today, a summary order? 
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  MR. MARSHALL:  Yes. 

  CHAIRPERSON REID:  Okay.   

  MS. KING:  Move -- do you want to do it 

or shall I. 

  MR. FOUSHEE:  I move for approval of the 

special exception.  I think the applicant has met 

the burden of proof in talking about some of the 

practical difficulties and talking about the need to 

modernize the kitchen, for instance.  He also has 

proven that it would not have an adverse impact on 

the neighbors or the intent of the zoning district.  

And again talking about the support that he has 

received from the neighbors.  And also I believe we 

have some information in here -- or I think it was 

verbal information that you have given us that you 

have not had any opposition from the ANC nor any of 

the neighbors. 

  MR. MARSHALL:  Right.  There is one 

support letter in there also. 

  MR. FOUSHEE:  Okay, right. There is one 

letter of support. 

  CHAIRPERSON REID:  Yes, that was a 

letter -- that was a letter stipulating that they 

were in support of a single family dwelling.  They 

would not be in support if there was a multi-family 

dwelling.  And just to add to that, we don't feel 
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that granting this relief will substantially impair 

the intent, purpose, or integrity of the zoning 

regulations or map.  All in favor? 

  ALL BOARD MEMBERS:  Aye. 

  CHAIRPERSON REID:  Oh, did you second it 

already? 

  MS. KING:  Sure I seconded it.  Of 

course.  Didn't you hear me? 

  CHAIRPERSON REID:  It is late.  All in 

favor? 

  ALL BOARD MEMBERS:  Aye. 

  CHAIRPERSON REID:  Opposed? 

  MS. ROSE:  Staff will record the vote as 

3 to 0, Mr. Foushee, Ms. King, and Ms. Reid to grant 

the application and the issuance of a summary order. 

  CHAIRPERSON REID:  Okay.  Thank you. You 

should have your order in approximately two weeks. 

  MR. MARSHALL:  Okay.  Great.  Thank you. 

  CHAIRPERSON REID:  That was the fastest 

yet. 

  MS. KING:  Oh God, yes.  We get faster 

as the day goes on. 

  CHAIRPERSON REID:  All right.  The last 

case of the day, right? 

  MS. ROSE:  The last case on the agenda 

is 16357 of Parkland pursuant to 11 DCMR 3108.1 for 
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a special exception under Subsection 205 and a 

variance from 3107.1, Subsection 2101.1, off-street 

parking requirements to construct a child 

development center for 100 children and 18 staff 

persons located in an R-5-A district at 2011 

Savannah Street, S.E., square 5900, lot 9.  Would 

all persons planning to testify in this application 

please rise to take the oath? 

  (WHEREUPON, ALL WITNESSES ARE SWORN.) 

  CHAIRPERSON REID:  While he is doing 

that, let me ask is there anyone here in opposition 

to this case?  So everyone here is in support?  

Okay.  All right, you can go ahead and proceed. 

  MR. KEYS:  Thank you. 

  CHAIRPERSON REID:  Are you ready? 

  MS. PRUITT-WILLIAMS:  I am sorry, I was 

talking to Mr. Marshall.  Has this case been called 

and people sworn in yet? 

  CHAIRPERSON REID:  Yes. 

  MS. PRUITT-WILLIAMS:  I am sorry. I am a 

little bit behind the curve here.  I just want to be 

sure everything is correct. 

  CHAIRPERSON REID:  All right. 

  MR. KEYS:  Good evening, Madam Chair and 

members of the Board.  My name is George Keys.  I am 

with the firm of Jordan, Keys, Jessame & Botts and I 
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represent Parklands, Inc.  I have with me for 

tonight's case three witnesses.  Mr. Brad Fennell, 

who is a representative of the owner and the 

developer of the property.  Eric Colbert, of Eric 

Colbert and Associates, an architect, who I would 

like to offer to the Board as an expert in the field 

of architecture.  I believe that the Board has the 

discretion to accept the proffer of Mr. Colbert. I 

do not have his resume with me, but I will be happy 

to supply the resume subsequent to the hearing. 

  MS. KING:  He has appeared before us 

before, has he not? 

  MR. KEYS:  Many times. 

  CHAIRPERSON REID:  Many times. 

  MS. KING:  That is what I thought. 

  MR. KEYS:  And as a final preliminary 

matter, I wanted to bring to the Board's attention 

the fact that this case came forward on a referral 

from the Zoning Administrator as requiring two 

aspects of relief, a special exception to locate a 

child development center in an R-5-A district, and 

secondly for a variance in the parking requirements 

because we only provided two spaces on the lot.  As 

we proceed through this case, it was strongly 

encouraged by the Office of Planning that we 

consider offering another solution to the parking 
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problem, which really involved making a proffer that 

we can provide additional parking for the user of 

this site or the tenant of this site in an adjacent 

-- not an adjacent, but an adjacent across the 

street parking lot.  And I think that in our 

supplemental materials, we have added information 

that makes it clear that we have the ability to 

supplement the parking on site with parking off-

site.  And that may alter your view of the case.  I 

think we still have the elements to prove and 

establish a variance case, but in effect we are 

actually offering accessory parking not on the lot 

on which the principle use is located.  So this case 

also could be looked at as a special exception on 

the parking side and not a variance.  I don't know -

- 

  MS. PRUITT-WILLIAMS:  It was advertised 

as a special exception and a variance. 

  MR. KEYS:  I understand that.  And we 

are prepared to make that case. But I just wanted to 

bring to the Board's attention that what we are 

proposing really fits also under another section of 

the zoning regulations. 

  CHAIRPERSON REID:  Well, a couple of 

things.  One, Mr. Keys, there is no opposition to 

this case.  So we can expedite it. 
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  MR. KEYS:  Yes. 

  CHAIRPERSON REID:  So if you will give 

us the salient points of your case.   

  MR. KEYS:  Yes. 

  CHAIRPERSON REID:  We have read the 

materials that have been submitted, so we are 

familiar with the essence of it.   

  MR. KEYS:  Yes. 

  CHAIRPERSON REID:  Yes, we will accept 

Mr. Colbert as an expert witness, him having 

appeared before us many times before.  We are very 

familiar with him.  And in regard to your -- I am 

not sure if you can just unilaterally change that 

variance to a special exception. 

  MR. KEYS:  Madam Chair, I am not 

requesting that you change it. I just wanted to 

bring it to your attention.  We are going to present 

a variance case.   

  CHAIRPERSON REID:  But is it for an 

accessory lot?  I mean -- wait a minute.  Let me 

understand.  You said that you were going to now 

present -- you have some supplemental materials. Do 

we have those? 

  MR. KEYS:  Oh, yes.  Those are in the 

record.  Those were filed -- and basically we 

outlined in the initial submission the fact because 
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this particular site is within a site which the 

owner controls -- this particular property is in the 

middle of the Villages of Parklands --  

  CHAIRPERSON REID:  Right. 

  MR. KEYS:  We have the ability to make 

available other parking.   

  CHAIRPERSON REID:  Okay. 

  MR. KEYS:  And the Office of Planning, 

when we met with them, strongly suggested that we 

offer the Board a parking solution that showed that 

there was ample off-street parking elsewhere that 

was convenient to this location. 

  CHAIRPERSON REID:  Okay.  Is this an 

accessory lot or is this another part of the -- 

  MR. KEYS:  This is another part of the 

development. 

  MS. PRUITT-WILLIAMS:  Is it a parking 

lot or on-street parking? 

  MR. KEYS:  This is off-street parking.  

This is a parking lot.  And if you look at the 

supplemental materials that we filed two weeks ago -

- I think on June 1 -- what we tried to demonstrate 

was that in the lot we have designated -- and we 

show photographs of the lot -- we conducted a 

parking survey to establish the use of that lot and 

the fact that there are sufficient open spaces in a 
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fully occupied building, I might add, that we can 

provide additional parking. 

  CHAIRPERSON REID:  Okay. 

  MS. KING:  The parking spaces are not 

allocated to the occupants of the building?  I mean, 

you are not going to find that one of the people 

from the daycare center is in someone's -- you know, 

has been assigned daytime use of somebody's and 

somebody gets sick and it is not there.  I mean, you 

know --  

  MR. KEYS:  I think Mr. Fennell can 

respond to that and will respond to that. 

  MS. PRUITT-WILLIAMS:  Mr. Keys, so is it 

your contention under Section 205 that you actually 

do meet the provisions for off-street parking 

because it does not specify that it has to be 

contiguous to your property but that you just 

provide it? 

  MR. KEYS:  No. 

  MS. PRUITT-WILLIAMS:  No?  Okay. 

  MR. KEYS:  My contention is that we 

would still be required to meet the parking 

requirements of 2101.1, which would require 5 

spaces, but -- 

  MS. PRUITT-WILLIAMS:  Yes, but off-

street parking under Subsection -- 
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  MS. KING:  Should this not have been 

resolved before this case arrived on our desks? 

  CHAIRPERSON REID:  What is the typo, Ms. 

Rose? 

  MS. ROSE:  She was just trying to read 

from the agenda.  There is an extra 1 under -- it 

says 21101 -- I just thought she was getting stuck 

right there. 

  CHAIRPERSON REID:  Oh, no.  Ms. Pruitt-

Williams, she is saying that -- from what we 

garnered from what you told us just a few minutes 

ago that you may not even need a variance for the 

parking if you are going to actually provide the 

necessary parking in another part of the parking lot 

on the same property owned by the current owner, is 

that what you are saying? 

  MR. KEYS:  That is correct. 

  CHAIRPERSON REID:  Then that may 

alleviate the need for the parking variance 

altogether if you can demonstrate that. 

  MR. KEYS:  That is what I was saying.  

What I thought I would do is simply establish the 

case that we have and leave it to the Board to 

determine which relief it wishes to grant based on 

the notice it was given and based on what you have 

heard. 
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  CHAIRPERSON REID:  Very well. 

  MR. KEYS:  Thank you.  Then I will move 

directly to the case and I will ask Mr. Fennell to 

come forward.  Brad, would you state your name, 

please, and explain your connection to the property? 

  MR. FENNELL:  Sure.  It is Brad Fennell, 

and I am with William C. Smith & Company, and we are 

the owners of Parklands Inc., of the 54 acres known 

as the Villages of Parklands.  In 1991, we took over 

the entire 54 acre site and proceeded to redevelop 

874 apartment dwellings.  We then demolished 413 

apartment dwellings just below the site of the 

daycare.  Actually, one of the buildings was on the 

daycare site.  And we have made way for a 210 unit 

townhouse community.  We filed a PUD application and 

have been granted permission by the Zoning 

Commission to move forward with that 210 unit 

development, and this piece, this lot 9, is the last 

piece of ground available within the Villages of 

Parkland.  So this represents the final piece of 

redevelopment at Parklands.  And we wish to build a 

daycare facility for Mrs. Walker and the operator of 

New Image Daycare Child Development Center.  We have 

known New Image since they were in the church on 

Alabama Avenue.  They since had moved.  In recent 

years, they are now further down on Alabama, the 400 
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block of Alabama.  And they came to us some time ago 

and asked if we could help find them a permanent 

home.  They are looking for permanent residency.  

They have been in the community for quite a number 

of years and have an excellent reputation and great 

people and we were happy to set forth and try to 

help them and we are happy to enter into this 

arrangement with them if we can get permission to 

build the structure. 

  MR. KEYS:  How do you see a child 

development center fitting into the development 

scheme that you have got for the Parklands 

community? 

  MR. FENNELL:  Well, with 874 apartment 

communities and an additional 210 units to be built 

of townhouses, we think it is an excellent fit and 

use for the site.  There is an existing -- well, I 

don't need to. 

  MR. KEYS:  Well, would you mention the 

slash park next door as well? 

  MR. FENNELL:  Sure.  Adjacent to this 

site is a state of the art $1 million water park 

recreation facility that was built for the use of 

the Villages of Parklands residence, the homeowners 

as well as the apartment residents.  It is tough to 

describe in one sense. It is full of all sorts of 
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interactive slides and games and play facilities --  

  MS. KING:  It is fabulous. 

  MR. FENNELL:  Yes, it -- thank you, 

thank you.  And that is adjacent to this site. 

  MR. KEYS:  Now you have made a number of 

efforts to accommodate New Image. You have entered 

into a lease with New Image? 

  MR. FENNELL:  Yes, we have. 

  MR. KEYS:  And what is the duration of 

that lease? 

  MR. FENNELL:  It is a ten-year lease. 

  MR. KEYS:  And that lease is contingent 

upon the approval of the Board? 

  MR. FENNELL:  Absolutely. 

  MR. KEYS:  We have represented to the 

Board that we can address the parking problem.  Can 

you speak to how we've attempted to resolve the 

parking problem? 

  MR. FENNELL:  Sure. I would like to just 

quickly reference this submission.  If we go to 

Exhibit #3 -- page 4 of Exhibit #3 -- 

  MS. KING:  I don't have a blue book.  

Why don't I have a blue book?  

  CHAIRPERSON REID:  It has all this good 

stuff in it. 

  MS. KING:  Nobody gave me a blue book.  
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Thank you. 

  MR. FENNELL:  Page 4 of Exhibit #3.  The 

top photograph is taken from the site of the 

proposed facility and it looks north to the multi-

family properties across the street.  You can see an 

entrance to a parking lot, and the picture below is 

a detailed picture of that parking lot.  Mr. Keys 

had mentioned earlier a parking survey.  We had 

monitored the lot three times a day for the duration 

of a week to see usage and determine how much the 

lot has been used.  There are 37 spaces in the lot 

and at no time did we observe more than 12 cars 

utilizing the lot.  I should say that the Villages 

of Parklands, the 874 units, is operating at about a 

3 percent vacancy.  So it is nearly at capacity.  It 

is actually effectively at operational capacity 

because of monthly turnover.  You never really reach 

that 100 percent mark. So we are -- there is 

obviously ample parking provided on-street and 

through other parking lots -- surface parking lots 

at the community.  So we feel secure in providing an 

addendum to the lease providing for an additional 

five spaces that we could reserve during the normal 

business hours for the daycare facility so that they 

could utilize that. But to answer your question, I 

don't think that there would ever be a situation 
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where someone would -- well, first of all, we don't 

have any reserved spaces. 

  MS. KING:  Oh, you don't? 

  MR. FENNELL:  There is no reserved 

parking at all.  So nobody has the right to any 

particular space and nobody would lose their space 

if the daycare operator were to spill over and use 

those parking spaces. 

  MR. KEYS:  Are you prepared to provide -

- how many parking spaces in this? 

  MR. FENNELL:  Five. 

  MR. KEYS:  And is 5 spaces the number 

that is required by the regulations? 

  MR. FENNELL:  Yes. 

  MR. KEYS:  And is it the proposal of the 

applicant that the spaces set aside in this parking 

area would be set aside for the staff of the daycare 

center? 

  MR. FENNELL:  That is correct.  And I 

think our thoughts would be that the two spaces that 

are provided on site could then be used for guests 

of the facility as they come and go so that they 

could adequately have an off-street space to pull 

into. 

  MS. KING:  Great.  It is -- this is for 

100 children at one time? 
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  MR. FENNELL:  Yes.  And probably we are 

better off having Ms. Drakes come up and explain the 

operation.  

  MR. KEYS:  Yes.  Ms. Drakes is here from 

the center and she will address the operational 

issues and be able to show you how that staggers 

over the course of the day. 

  MS. KING:  Great. 

  MR. KEYS:  Brad, the owner is also 

making an effort to respond to the recreational 

requirements of the child development center 

regulations.  Could you explain to the Board briefly 

what we can do to make recreational facilities 

available to the New Image Center? 

  MR. FENNELL:  Certainly.  If you would 

turn to Exhibit 6 in the blue book, you can see a 

plat plan of the neighborhood.  The yellow is the 

proposed facility.  The green is the parking lot.  

And the red represents a play facility that is 

already up and existing.  And as applicant, we would 

make that facility available or that playground 

available to the daycare so that they could walk -- 

there is a crosswalk, I should note, that is at the 

intersection of Shipley and Savannah Street.  So 

they would have just a short walk to the crosswalk.  

There is a stop sign at that crosswalk.  They could 
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come over and they would be right up at the 

playground.  So it is very convenient.  It is a 

brand new play facility. It was erected in 1993 or 

1994.  So it is in excellent condition and adequate 

for the use of the center. 

  CHAIRPERSON REID:  Now someone was 

talking to me, so I just want to be clear.   

  MR. FENNELL:  Yes. 

  CHAIRPERSON REID:  The daycare center is 

in what color? 

  MR. FENNELL:  The yellow. 

  CHAIRPERSON REID:  And the play area? 

  MR. FENNELL:  Is in the red adjacent to 

the parking lot.   

  CHAIRPERSON REID:  The parking lot?  

Isn't this --  

  MR. FENNELL:  The parking lot is in that 

green. 

  CHAIRPERSON REID:  Wait, wait, wait.  

Let me see here. I just need to acclimate  myself 

here.  Is this a street?  Is this Congress Street? 

  MS. KING:  Congress Street. 

  MR. FENNELL:  Congress is now Savannah 

Street.  That is correct. 

  CHAIRPERSON REID:  Okay.  So they will 

have to go across the street --  
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  MR. FENNELL:  They will cross Savannah 

Street right where Shipley Terrace comes down.  And 

as I was saying, there is a stop sign and a 

crosswalk at that intersection there. 

  CHAIRPERSON REID:  Okay.  And I would 

assume that they would be escorted by staff? 

  MS. DRAKES:  Sure.   

  CHAIRPERSON REID:  Okay.  When they go 

to the play area.   

  MR. KEYS:  I think it might be --  

  CHAIRPERSON REID:  The play area -- 

  MR. KEYS:  Pardon me. 

  CHAIRPERSON REID:  Just let me make sure 

I understand.  The play area is specifically for the 

children?  That is, it is being erected for them 

alone?  Exclusively for the center? 

  MR. FENNELL:  No.  It is an existing 

play facility that has been erected as part of the 

renovations.  There are actually 7 of these 

facilities scattered throughout the Villages of 

Parklands.  And this facility being in close 

proximity to the daycare is an adequate and 

excellent facility for them to utilize. 

  CHAIRPERSON REID:  I see.  Okay. 

  MR. KEYS:  I would reference the Chair 

to Section 205.7 of the regulations, which simply 
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requires as part of the requirements for the special 

exception that the applicant be able to demonstrate 

essentially convenient and safe recreational area.  

That does not have to be located on site. 

  MS. KING:  There will be some -- I mean, 

there is open space around -- your yellow goes along 

the street instead of where clearly a house used to 

be, but you have considerable backyard space.  Is 

that where the parking is? 

  MR. KEYS:  I think you should probably -

- 

  MS. KING:  I mean, is there any play 

area for the children immediately adjacent to the 

center? 

  MR. FENNELL:  Yes.  There is play area 

that is immediately in front of the facility.  If 

you turn to Exhibit 9, the site is constrained by 

the topography -- the existing topography -- and you 

can see that there is quite a drop off on the back 

side of the facility. So it is really unusable as 

play area. But as situated, there is some play room 

or play area that is on the front side of the 

structure.   

  MS. KING:  Okay. 

  CHAIRPERSON REID:  We need -- I am 

sorry, what is your name? 
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  MR. KEYS:  I will introduce her.   

  CHAIRPERSON REID:  Okay. 

  MR. KEYS:  Do you wish to hear from her 

now?  Because I would have had the architect come 

next. 

  CHAIRPERSON REID:  Well, I was assuming 

that she was going to --  

  MR. KEYS:  Well, I would have had the 

architect come next just to finish out the issues. 

  CHAIRPERSON REID:  Okay.  Fine.  I 

thought you brought her up because you wanted her to 

speak now. 

  MR. KEYS:  No.  Oh, Mr. Fennell, there 

are a couple more questions I would like to ask you.  

In viewing the traffic conditions that would exist 

along Savannah Street, because that is where 

children would have to cross, though under 

supervision, is Savannah Street a thru-street?  What 

is the general state of traffic along Savannah? 

  MR. FENNELL:  It is not a thru-street.  

It is a residential street and it is used mostly by 

occupants of the neighborhood.  We had a traffic 

study that was completed by Bob Morris, an 

independent traffic analysis, part of the PUD 

application for the townhomes, and he stated that 

even with the completion of the 210 townhomes, there 
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would be no adverse effect on traffic pattern on 

that street. 

  MR. KEYS:  And just generally from your 

experience with the property, is there generally on-

street parking available along Savannah between 19th 

and 21st? 

  MR. FENNELL:  Yes, most definitely. 

  MR. KEYS:  Thank you, Brad. 

  MR. FENNELL:  Thank you. 

  MR. KEYS:  I would like to bring Mr. 

Colbert up just to touch on some of the 

architectural issues that affect this site.   

  MR. COLBERT:  Good evening, Madam 

Chairperson and members of the Board.  Thank you for 

hearing us at this late date.   

  CHAIRPERSON REID:  Please give your name 

and address. 

  MR. COLBERT:  I am Eric Colbert, and I 

am the project architect.  I live at 3829 Fessenden 

Street, N.W., Washington.  This is -- the Parklands 

is a very large area, but unfortunately the site 

that we have available to develop for this use is 

very constricted.  And Brad and his associates and I 

spent a lot of time working on this plan because of 

the construction problems of locating a building.  

We probably went through 4 or 5 renditions of how we 
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would lay it out because normally a building that is 

one-story, you would want it to be a square box to 

be the most economical construction.  However you 

can see here that the building sets back 

considerably.  And that is because we have -- I 

don't want to call it a cliff because that would be 

too dramatic, but it is an incredibly steep slope 

here.  The economics of developing a new building 

for this use are very sensitive.  So we had to 

really make sure that -- you know, at certain points 

we were really considering whether we could go ahead 

or not based on the construction costs.  And the 

only way we could really do it was to build a one-

story building where we didn't have to do an 

incredible amount of grading.  Because in order to 

really extend this site, any usable area, we would 

have to put huge retaining walls around the back.   

  The front of the building is right up 

against the building restriction line.  The back of 

the building is stepped in relationship to where the 

edge of the slope is.  So it is kind of on a little 

plateau.  And we really couldn't fit any more than 

two parking spaces there because that is really the 

only flat area that is available.  And it wouldn't 

have benefitted us to extend this site because of 

the elevation difference.  This is like a whole 
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different level down here.  So going back there 

wouldn't have really accomplished anything.  You are 

talking about the splash park that we developed, 

that is in this area. I was the architect for that.  

So the elevation is in your packet.   

  We are using materials -- the masonry 

and the sloped roofs to really identify with the 

splash park and be consistent with the warm nature 

of the brick buildings that are Parklands. 

  I think it is fairly straightforward.  

We have met with the daycare folks at the 614 H 

Street and they have guided us in terms of designing 

a plan that will accommodate 100 children and fit 

within their guidelines.  This is the building that 

we have designed.  Thank you. 

  MR. KEYS:  Eric, it is your opinion that 

that building meets the program requirements for the 

Human Services Department as they apply to the child 

development centers in terms of space and area 

devoted to the program? 

  MR. COLBERT:  Yes. 

  MS. KING:  Where is drop-off and pick-up 

for the children?  Is that under this canopy from 

Savannah Street? 

  MR. COLBERT:  Yes. 

  MS. KING:  And there will be no problem 
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with traffic congestion or danger to the children 

when they are arriving or departing? 

  MR. KEYS:  I think Mrs. Drakes will be 

able to address that in the operational portion. 

  MS. KING:  Okay. 

  MR. KEYS:  And I would just direct the 

Board's attention to the supplemental materials.  We 

did include photographs of the splash park buildings 

that Eric referred to that will give you a sense of 

the appearance of this new building in finish, roof 

material, and basic design.  And there are another 

couple of views of the site that you didn't have 

before that are also in that. 

  CHAIRPERSON REID:  What exhibit was 

that? 

  MR. KEYS:  Well, this is not -- this is 

-- these photographs are attached to the filing made 

on June 3. 

  CHAIRPERSON REID:  Okay.  You said that 

there were some supplemental pictures that you 

submitted that showed the splash park? 

  MR. KEYS:  Yes, there are supplemental 

photographs that were -- they were not a part of the 

Board's package? 

  MS. PRUITT-WILLIAMS:  Supplemental 

photographs we can't do so, but they are in the 
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file.  Here they are. 

  CHAIRPERSON REID:  How far is the splash 

park from the childcare center? 

  MR. COLBERT:  It is adjacent to it.  It 

is right in this area. 

  CHAIRPERSON REID:  Oh, okay.  So the 

kids will also in the summer and spring be able to 

use that facility as well? 

  MR. COLBERT:  That its correct. 

  MS. KING:  Lucky kids.   

  CHAIRPERSON REID:  How nice that is. 

  MR. KEYS:  If you have no more questions 

for Mr. Colbert --  

  CHAIRPERSON REID:  No, do that. 

  MR. KEYS:  I will move along and get to 

Ms. Drakes.  Pauline Drakes is Executive Director of 

New Image Childcare Center.  Ms. Drakes, would you 

please state your name and give your address for the 

record? 

  MS. DRAKES:  My name is Pauline Drakes.  

My address is 6 Woodland Court, Laurel, Maryland.  I 

am the director of New Image Child Development 

Center.  New Image Child Development Center houses 

ages 2 to 5.  Those are our preschoolers.  We also 

have a before and after program and that 

accommodates ages 5 through 12.  Our hours of 
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operation are 6:30 a.m. until 6:00 p.m. 

  CHAIRPERSON REID:  6:00 until what?  I 

am sorry? 

  MS. DRAKES:  6:30 a.m. --  

  MS. KING:  6:30 until 6:00. 

  MS. DRAKES:  Until 6:00.  We also have, 

of course, qualified staff that is approved by the 

D.C. Educational Department.  We offer three meals 

to the children, breakfast, lunch, and a snack.  We 

also have a preschool curriculum that involves the 

children not only -- our program is basically they 

learn through play.  Our program is structured so 

that we go on numerous field trips.  They have the 

experience of being exposed to different communities 

and different areas.  We also accommodate -- we have 

bus transportation for our students.  This is one of 

the pluses for us in our community.  We start it in 

the morning.  We pick the children up from their 

home and then we also deliver them back to their 

homes in the evening. 

  MS. KING:  Oh, so none of the children 

are delivered or picked up by their parents? 

  MS. DRAKES:  Some of them.  But 40 

children ride the bus. 

  MR. KEYS:  What is your current 

enrollment in your facility? 
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  MS. DRAKES:  Right now the current 

enrollment is 76. 

  MR. KEYS:  And what is the capacity of 

the bus? 

  MS. DRAKES:  The capacity of the bus is 

42. 

  MR. KEYS:  And you also have a van? 

  MS. DRAKES:  Yes, we do. 

  MR. KEYS:  And is the van also used in 

the transportation of children from their homes too? 

  MS. DRAKES:  Yes.  Not, to the homes.  

We use those if like we take a class on a field 

trip.  We utilize the van. 

  MR. KEYS:  And where are the vans and 

the bus located when they are not in use in 

transport? 

  MS. DRAKES:  Okay.  Just down where the 

new facility is being built, there is a Robert L. 

Walker House.  It is a retirement home and they have 

a parking lot.  The van -- no, the bus is parked on 

5th Street where we are located now.  But the bus is 

stored there on the lot of the Robert L. Walker 

House. 

  CHAIRPERSON REID:  When the parents 

bring the children, what is the plan for pick-up and 

delivery? 
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  MS. DRAKES:  I am sorry, I --  

  CHAIRPERSON REID:  What are the plans 

for pick-up and drop-off, I should say, when the 

parents bring the kids. 

  MS. DRAKES:  Yes, they bring them. 

  CHAIRPERSON REID:  But do you have -- 

let me just rephrase that.  Is there some staff 

member there to meet or escort the children into the 

building from the car and also in the evening? 

  MS. DRAKES:  Not with the parents.  The 

parents must bring the children inside the building. 

  CHAIRPERSON REID:  So that is planned.  

The parents have to park the car and come inside. 

  MS. DRAKES:  Yes, and bring the child in 

and make sure that they are inside the classroom 

with their teacher. 

  CHAIRPERSON REID:  What are the ages?  2 

to 5? 

  MS. DRAKES:  Yes, the preschoolers are 2 

to 5 and the after school -- we have a before and 

after school program and they are ages --  

  CHAIRPERSON REID:  The two-year-olds 

also are in a class? 

  MS. DRAKES:  Yes. 

  MR. KEYS:  Mrs. Drakes, would you break 

the program down?  I mean, you have got a before 
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school program and you have got an after care 

program.  Could you show how many children fall into 

those categories during the day? 

  MS. DRAKES:  Okay.  Sure. In our -- we 

have a two-and-a-half classroom. The current 

enrollment for those two classes -- for the two-and-

a-half is 16 with two staff.  We have 14 currently 

enrolled, but we have -- we can go up to 16. In the 

3-year-old classroom, we have a total of 16 and then 

we have a total of 20 in our 4-year-old classroom.  

And then the before and after students is a total of 

24. 

  MR. FOUSHEE:  Excuse me, you mentioned 

earlier that you have 76 children at this point. 

  MS. DRAKES:  Yes.  You see, we have two 

that are in -- the preschoolers, there are two slots 

available that aren't filled. 

  MR. FOUSHEE:  Okay.  And then you have a 

bus that can transport 40 kids?  

  MS. DRAKES:  40, yes. 

  MR. FOUSHEE:  And is that typically 

full? 

  MS. DRAKES:  Yes. 

  MR. FOUSHEE:  I am trying to get a sense 

of how many come out bus versus how many walk and 

how many drive. 
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  MS. DRAKES:  Okay.  On the bus it is 

about 40 we transport. 

  MR. FOUSHEE:  About 40?  Okay. 

  MR. KEYS:  Why do you want to relocate 

to this location?  What advantages does this 

facility offer you over your current location? 

  MS. DRAKES:  Okay.  Well, a lot of our -

- well, first of all we started in that community 

where we would like to relocate again. Mrs. Walker 

has founded the daycare. It is almost 30 years that 

New Image has been in existence.  So she has been an 

asset to that community.  We feel that we are just a 

part of it.  I think we have a lot to offer this 

community. 

  MS. KING:  And how many daycare centers 

get a brand new center built for them.  Not many. 

  MS. DRAKES:  We are excited.  We really 

are.   

  MS. KING:  Not many. 

  CHAIRPERSON REID:  Okay.  Mrs. Drake, 

can you address Section 205 for us?   

  MS. DRAKES:  Okay.   

  CHAIRPERSON REID:  The various aspect of 

that and how you comply. 

  MR. KEYS:  Right.  Mrs. Drake, Section 

205 relates to whether in connection with your 
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operation of the center there would be noise or 

activity that would be --  

  CHAIRPERSON REID:  Excuse me, Mr. Keys, 

do you have a copy of the regulation? 

  MR. KEYS:  Yes. 

  CHAIRPERSON REID:  Okay.  Then walk her 

through it, please. 

  MR. KEYS:  Of course.  Section 205.5, 

and I am just going to read it. It is brief.  The 

center, including any outdoor play space provided, 

shall be located and designed so that there will be 

no objectionable impacts on adjacent or nearby 

properties due to noise or activity or visual or 

other objectionable conditions. Do you think that 

the operation of your center in this location as we 

have presented it presents objectionable impacts 

that would affect the community and the rental 

apartments that are around you? 

  MS. DRAKES:  No, I don't think that at 

any time that we would pose any type of disturbance 

or -- I don't see how we could do that.  No.  The 

answer to that question is no. 

  MR. KEYS:  Are the children supervised 

at all times when they are outside of the building? 

  MS. DRAKES:  At all times the children 

are supervised.  We -- of course we have to comply 
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with the adult/child ratio and that we do according 

to licensing.  And we also have parent volunteers 

that volunteer their services to us so that the 

children are always with supervision and the proper 

supervision. 

  MR. KEYS:  Okay.  Are you aware of 

another daycare center near the proposed location of 

this one? 

  MS. DRAKES:  Yes, I am aware of one. 

  MR. KEYS:  And do you know the name of 

that? 

  MS. DRAKES:  Yes. It is Darns Daycare.   

  MR. KEYS:  Do you know anything about 

the capacity of that center? 

  MS. DRAKES:  I don't know the capacity 

of it. 

  MR. FOUSHEE:  Excuse me.  Approximately 

how close is that daycare center?  Where is it 

located?  How may blocks or feet? 

  MR. KEYS:  I may have to recall and ask 

Mr. Fennell to come back to respond to that 

question.  I think he can be very precise because of 

the relationship that they have had. 

  CHAIRPERSON REID:  Okay.  He can come 

up. 

  MR. KEYS:  Yes.  Brad, can you come 
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forward?  And what I want you to address is the 

Darns Daycare and the history there?   

  MR. FENNELL:  Sure. Shirley Dickerson 

operates Darns Daycare.  She has been there since 

the building was constructed in 1968.  She is the 

only operator that the site has had. Morris Kafritz, 

when he built the facility, rented it to her.  She 

has a capacity of 60 children, which she runs at 

capacity most of the time.  She is probably located 

about 1500 feet or so from this site.  And if you 

refer to -- we can show you on the -- Exhibit 6, I 

think, has the plan of the community. 

  MR. KEYS:  Yes, Exhibit 6.  I think we 

can locate it. 

  MR. FENNELL:  If you went to the top of 

Shipley Terrace at the cul-de-sac which is on the 

top -- if you turned the page sideways and looked at 

the top where the cul-de-sac is on Shipley Terrace, 

Darns Daycare is located right at the peak of that 

cul-de-sac. 

  MR. KEYS:  To your knowledge, is that 

facility at capacity? 

  MR. FENNELL:  Yes. 

  MR. KEYS:  So there would be no more 

room in that facility to accommodate any additional 

families or additional needs? 
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  MR. FENNELL:  That is correct.  That is 

correct.  And that is one of the reasons we are so 

excited to bring New Image back to the community.  

Through our rental offices, we often get requests 

and have questions about daycare facilities.  So we 

certainly see it as a major plus to have a second 

operator on site with such a large amount of 

children in the community. 

  MS. KING:  And you say the existing one 

is 1,500 feet away? 

  MR. FENNELL:  I am guessing it is 

approximately 1,500, yes. 

  MS. KING:  Thank you. 

  MR. KEYS:  Does the Board have any 

further questions of Mr. Fennell? 

  CHAIRPERSON REID:  Well, I do.  Did you 

complete Section 205 -- well I am sure that the 

final action -- before taking the final action, the 

application must be submitted to the regular D.C. 

agencies such as DPW, Human Services, and Office of 

Planning and has been referred to the D.C. Public 

Human Services to see whether or not it meets all 

licensing requirements.  In our files, I don't think 

we have received anything from Human Services. 

  MS. PRUITT-WILLIAMS:  It was referred 

out.   CHAIRPERSON REID:  And they did not 
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  MS. PRUITT-WILLIAMS:  They just have not 

responded. 

  MS. KING:  But Mr. Colbert said that 

they had consulted with them about the design of the 

center, so they are aware. 

  MR. KEYS:  And I take it if we were in 

error of the characteristics of the center, they 

simply won't license the facility for the number of 

children we think it is programmed for. 

  CHAIRPERSON REID:  Sure. 

  MS. KING:  Of course. 

  CHAIRPERSON REID:  Now let's get some 

clarity on the parking issue. 

  MS. PRUITT-WILLIAMS:  Madam Chair, I 

have looked into the parking issue and they don't 

even need to ask for a variance. 

  CHAIRPERSON REID:  Because of the fact 

that they have provided --  

  MS. PRUITT-WILLIAMS:  They provided -- 

you have demonstrated that you can provide 5 off-

street parking spaces which is what you are 

required.  There is nothing in the regulations that 

stipulates that it has to be on site or contiguous.  

So, therefore, the fact that you can provide it, you 

don't need to even ask for a variance.  And we 
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shouldn't be giving variances on things that you can 

provide.  It is not to your advantage either. 

  MR. KEYS:  I understand.  The case came 

in as a variance simply because of the way the 

Zoning Administrator wrote the referral memo. 

  MS. PRUITT-WILLIAMS:  I understand.  So 

I think it --  

  MR. KEYS:  And we realized with OP that 

we could do something to offer a better situation to 

the Board. 

  MS. PRUITT-WILLIAMS:  Exactly. 

  CHAIRPERSON REID:  Okay.  So then we 

don't have to deal with the variance issue at all. 

  MS. PRUITT-WILLIAMS:  Correct, for 

parking. 

  CHAIRPERSON REID:  We just deal with the 

special exception. 

  MS. PRUITT-WILLIAMS:  Yes. 

  CHAIRPERSON REID:  Okay.   All right, 

are there any other questions, Board members?  Mr. 

Foushee or Mrs. King?  All right.  You might as well 

just stay right there. 

  MR. KEYS:  May I conclude? 

  CHAIRPERSON REID:  Sure.  Well, you have 

an opportunity for your closing remarks. 

  MR. KEYS:  Yes, I would like to take 
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that. 

  CHAIRPERSON REID:  No, no, no. 

  MS. KING:  But after we go through a 

process. 

  CHAIRPERSON REID:  Let me -- we have to 

go through other stages. 

  MR. KEYS:  Oh, I understand. 

  CHAIRPERSON REID:  Which would be -- we 

already discussed whether or not there were any 

Government reports, which there are none.  And the 

ANC has not or have they? 

  MS. KING:  They have been unable to meet 

with the entire ANC according to the materials that 

we received. 

  MR. KEYS:  Mr. Fennell, would you 

explain that? 

  MR. FENNELL:  Yes.  I have contacted 

each of the single member district persons within 

the ANC.  They are sort of -- it is tough to 

explain.  They were unable to have a meeting and 

call a quorum.  They expressed their support 

verbally, but we never were able to officially go 

through the process and have a meeting because of 

some internal problems with them. 

  CHAIRPERSON REID:  I saw within your 

submission that you had tried to reach them and had 
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not gotten any response.  And then in our office 

file, it reflects the fact that they had been 

notified about this application and they have not 

responded. 

  MR. FENNELL:  Right. 

  CHAIRPERSON REID:  So that is that.  All 

right, persons and parties in opposition?  Persons 

and parties in support of this application?  Closing 

remarks. 

  MR. KEYS:  Thank you.  You have heard 

the case and I think that the case is a very 

straightforward one.  I think that we have met the 

burden of proof and I would like the Board, as I 

just run through that burden, to consider whether 

this case is appropriate for bench decision and 

whether a summary disposition is appropriate in the 

order. 

  The applicant was required to show that 

it could meet Section 205 requirements related to 

the operation of the child development center.  Here 

we have an extremely capable long-term operator of a 

child development center in a new facility designed 

expressly for the use.  I think we have taken all 

the steps needed to demonstrate that this is a 

useful addition to the community that does not 

represent any detrimental impact on the adjacent 
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properties. In fact, it is a positive asset and a 

compliment to the kind of development that has 

transformed the Villages of Parkland.   

  The parking issue which originally came 

forward as a variance, I think it is a test we could 

meet, but why do we have to.  What we are proposing 

is to offer the parking elsewhere.  There is a 

surplus of parking in the area.  I think the 

information demonstrates that. 

  CHAIRPERSON REID:  And you submitted -- 

excuse me, you submitted the drawing showing the 

additional parking space for the record?  You did 

submit it? 

  MR. KEYS:  Yes. 

  CHAIRPERSON REID:  I know you showed it 

to us, but I wasn't sure. 

  MR. KEYS:  Yes, it is in the record.  We 

have brought nothing here that is not in the record.  

The exhibits that were used with Mr. Colbert are 

just simply blow-ups of the material that was 

submitted previously in the record.  I think we have 

got an area that will easily accommodate this 

facility on traffic and parking conditions.  And 

personally as I learn more about this case and learn 

more about the operator, the prospect of having this 

bus as the principle means of transport for a 
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majority of the children really represented the best 

possible set of circumstances for this community.  

And having this bus located nearby, but again not on 

site.  It is an effective way of eliminating the 

kind of bottleneck that you could worry about as 

parents come all at the same time trying to move 

kids into this facility. 

  I think that concludes our case and we 

would await the Board's decision. 

  CHAIRPERSON REID:  Board members, are 

you prepared to dispose of this today? 

  MS. KING:  Absolutely. 

  CHAIRPERSON REID:  I would move approval  

-- did you want to make a motion?   

  MR. FOUSHEE:  I would move for approval 

of the special exception.  I do believe that the 

applicant has met the burden of proof.  And based 

upon partly the topography of the site when we were 

talking about the building as well as the play area 

and also the issue of the parking, for instance, 

which simply does not require a variance now based 

upon the information that Ms. Pruitt-Williams has 

just given us.  But nevertheless, for the record, 

that the owner of the site does have some parking 

that isn't necessarily on that particular site for 

the daycare center but in that area, and it is very 
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accessible to the proposed daycare center. 

  I also think that the proposal is in 

keeping with the intent of the zoning ordinance, 

whether it is the text or the map, and would not 

have an adverse impact upon the area.  We do not 

have any record of any opposition to this. 

  CHAIRPERSON REID:  What about 

conditions, Mr. Foushee?   

  MR. FOUSHEE:  For conditions, first of 

all, we would have the hours of operation from 6:30 

a.m. until 6:00 p.m., a maximum of 100 children, and 

I was looking for the ages. 

  CHAIRPERSON REID:  From 2 to 5. 

  MR. FOUSHEE:  Okay, ages 2 to 5 years.   

  MR. KEYS:  No, I think her after school 

-- the program runs from 2 to 12. 

  MS. DRAKES:  Yes.  It is 2 to 12.  The 

preschoolers I always break down.   

  CHAIRPERSON REID:  Okay, from 2 to 12 

years of age. 

  MS. DRAKES:  Yes, 2 to 12. 

  CHAIRPERSON REID:  Staff members 18? 

  MS. DRAKES:  Yes, 18. 

  CHAIRPERSON REID:  The pick-up and drop-

off plan is via bus provided by the center and 

parents. 
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  MR. KEYS:  Madam Chair, I am not sure 

why there should be a ceiling on staff. 

  CHAIRPERSON REID:  Let's see.  That was 

predicated upon --  

  MR. KEYS:  We are already committed to 

providing enough spaces to accommodate the existing 

number of staff. 

  CHAIRPERSON REID:  Mr. Keys, before you 

continue, the request for staff was 18. 

  MR. KEYS:  That is correct. 

  CHAIRPERSON REID:  Basically we were 

complying with the request.  Now do you want to 

change that? 

  MR. KEYS:  The only concern I have with 

that is that it is all driven by the number of 

children.  It is a minimum threshold.   

  CHAIRPERSON REID:  No, it is driven by 

the amount of staff members or teachers --  

  MS. PRUITT-WILLIAMS:  It is driven by 

both. 

  MR. KEYS:  Yes.  It is -- 

  MS. PRUITT-WILLIAMS:  Because depending 

upon the breakdown of your children, you may have to 

have more staff. 

  MR. KEYS:  That is what I am -- I am 

trying to look at -- 
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  MS. PRUITT-WILLIAMS:  But if you have 

more staff, you then have to provide parking. 

  MR. KEYS:  Additional parking. 

  MS. PRUITT-WILLIAMS:  Right. 

  MR. KEYS:  I am just trying to look at a 

situation where there is some elasticity in the 

exception. 

  CHAIRPERSON REID:  How many parking 

spaces are you providing now? 

  MS. PRUITT-WILLIAMS:  5. 

  MR. KEYS:  Currently we are providing 5 

additional and two on site.  It is a total of 7.  If 

all of those were allocated to staff theoretically -

- 

  MS. KING:  You could have 28 in staff. 

  MR. KEYS:  You could have 10 more -- 

  MS. PRUITT-WILLIAMS:  8 more -- 4 per 

space. 

  MR. KEYS:  8 more staff. 

  CHAIRPERSON REID:  8 more, right. 

  MR. KEYS:  I am just saying that so long 

as there is a sufficient parking basis, there 

shouldn't be a limit on the number of staff.  

Because if, for example, the demographics of the 

center changed such that there are more younger 

children, you might bring in a new program that has 
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more staff or more aids in the classroom. 

  CHAIRPERSON REID:  All right, Mr. Keys.  

Pick a number.  What would make you more -- what 

would you suggest? 

  MS. PRUITT-WILLIAMS:  Madam Chair, may I 

make a suggestion?  You could reference, you could 

give a maximum in the number of children and then 

condition it to -- 

  CHAIRPERSON REID:  But I thought that 

that was based on the ages of the children. 

  MS. PRUITT-WILLIAMS:  But if you gave a 

maximum of the number of children, they will have to 

deal -- the licensing will take care of the number 

of staff provided. 

  MR. KEYS:  But minimums.  You see, 

licensing is concerned that you have got a 

sufficient staff to supervise and properly handle 

the children.  You could have a one to one staff 

student ratio and you would be complying with your 

license.  You would create an absurd situation.  But 

I am just saying that rather than nailing the number 

down, I think Mrs. Drake suggested that 22 or 23 

might be a ceiling number. 

  CHAIRPERSON REID:  Well, remember we 

just conditioned the other child development center.  

It was a number, whatever the number was, or as 
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needed. 

  MS. PRUITT-WILLIAMS:  Right. We gave a 

ceiling instead of a minimum.  But then we need to 

be guaranteed that you have enough parking spaces to 

accommodate those. 

  MR. KEYS:  Well, I think we have already 

indicated that we are going to maintain two on site 

and five others.  And at a 4 to 1 ratio, that means 

we could have 28 staff.   

  MS. PRUITT-WILLIAMS:  So if that is what 

you are going to maintain, I would suggest that the 

Board would be within their bounds to recommend a 

maximum of 28 staff.   

  CHAIRPERSON REID:  Okay. 

  MS. PRUITT-WILLIAMS:  And therefore you 

would be assured of meeting all the regulations. 

  MR. KEYS:  Thank you. 

  CHAIRPERSON REID:  All right.  A maximum 

of 28 staff? 

  MS. PRUITT-WILLIAMS:  And a maximum of 

100 children? 

  MR. KEYS:  Yes.  Yes. 

  MR. FOUSHEE:  And I accept that. 

  CHAIRPERSON REID:  Parking, we have -- 

you are going to be providing 7? 

  MR. FOUSHEE:  Right.  Two on site and 
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five off. 

  CHAIRPERSON REID:  Totally 7 parking 

spaces.  Okay, what about trash pick-up?  Because 

you are going to be providing lunch, right? 

  MS. DRAKES:  Yes.  We have used -- well 

right now we cater our meals.   

  CHAIRPERSON REID:  Will you be doing 

breakfast and lunch and dinner? 

  MS. DRAKES:  No, we provide the 

breakfast and lunch -- breakfast and snack we 

provide and then the lunch is catered. 

  MR. KEYS:  That is now. 

  MS. DRAKES:  That is now. 

  MR. KEYS:  But now you have a -- 

  MR. KEYS:  Could you explain. 

  MS. DRAKES:  Well, in the new facility 

we will have a kitchen available.   

  CHAIRPERSON REID:  Okay, we are talking 

about trash disposal.   

  MR. KEYS:  There is a dumpster pad that 

has been allocated right behind one of the parking 

spaces. 

  CHAIRPERSON REID:  And how often is the 

trash picked up.  Well, that would be contracted 

between the operator, New Image, and a private trash 

hauler.  So you would have -- I mean, I would 
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suggest at least twice a week. 

  CHAIRPERSON REID:   I would think with 

that amount of children -- 

  MS. PRUITT-WILLIAMS:  How large is your 

dumpster, do you know cubic size? 

  MR. KEYS:  It looks like it could 

accommodate up to an 8 to 12 cubic yard dumpster.  

It is a pretty good size pad.  It takes up at least 

half of the parking space. 

  MS. PRUITT-WILLIAMS:  The concern -- in 

your previous case, your concern was that the trash 

was not too far from a play area and that there 

would be some deleterious effect -- 

  MS. KING:  Well, the play area is in the 

front, so it is removed from that. 

  MS. PRUITT-WILLIAMS:  Right.  So it will 

not have -- so I mean -- my only reasons for saying 

that is that with the large size like that, if it is 

adequately kept clean and such, you may not need to 

have three or four pick-ups a week, although you 

have a lot of children. 

  CHAIRPERSON REID:  Well, Mr. Clarens 

indicated earlier that with that amount of children 

and that amount of food being prepared, there would 

probably be a lot of trash and garbage.  And it was 

not so much the space for the dumpster, but it was 
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the smell. 

  MS. PRUITT-WILLIAMS:  The smell and in 

relationship to the play area.  That was my 

understanding. 

  CHAIRPERSON REID:  So could we not so 

stipulate as we did with the earlier one for two to 

three as needed?  That kind of covers it.  Two to 

three times trash pick-up by an outside contract -- 

  MR. KEYS:  An outside private 

contractor. 

  CHAIRPERSON REID:  Two to three times 

per week as needed.  Because as you add more 

children and staff, then your needs may, of course, 

be greater. 

  MR. FENNELL:  As owner of the whole 

site, we certainly would concur that we want trash 

pick-up adequate. 

  CHAIRPERSON REID:  Any other conditions? 

  MS. PRUITT-WILLIAMS:  Time -- a time 

frame? 

  CHAIRPERSON REID:  Term?  How many 

years? 

  MS. PRUITT-WILLIAMS:  I am just asking.  

I am not suggesting.   

  MS. KING:  Do they have a 10-year lease? 

  CHAIRPERSON REID:  The lease is 10 
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years? 

  MS. DRAKES:  Yes. 

  MS. KING:  A new facility being built.  

It seems to me -- 

  MS. PRUITT-WILLIAMS:  It does not have 

to be conditioned. 

  MR. KEYS:  The facility is being built 

with the express interest of providing a daycare 

facility.  So even if we were to enter a new 

agreement with another operator or modify the 

agreement and extend it for the Drakes, we certainly 

expect to finance this operation and have an ongoing 

daycare center.  That is why we are building it. 

  CHAIRPERSON REID:  All right. 

  MR. KEYS:  I mean, I think that the 

conditions you are establishing really establish the 

parameters for any future operation.  I am not sure 

that there necessarily need be some finite period of 

time that you would have to come back and reapply. 

  MS. KING:  Is it usual -- is it not 

usual -- don't we usually with the daycare centers 

give a finite period of time? 

  CHAIRPERSON REID:  Sometimes. 

  MS. PRUITT-WILLIAMS:  Sometimes and 

sometimes not.  A lot of the time elements are a 

result of community concerns.  So therefore we give 
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them a time frame so that if this doesn't work well 

with the community, the community has a recourse.  

But in this sense -- 

  MS. KING:  If we are not breaking with 

precedent, I don't see any reason to put a time 

limit. 

  CHAIRPERSON REID:  Okay. 

  MS. KING:  The community has other 

recourse if there is noise or dirt or whatever is a 

problem for them. 

  CHAIRPERSON REID:  Is that all right 

with you, Mr. Foushee? 

  MR. FOUSHEE:  That is fine. 

  CHAIRPERSON REID:  All in favor? 

  ALL BOARD MEMBERS:  Aye. 

  CHAIRPERSON REID:  Opposed?   

  MS. PRUITT-WILLIAMS:  Wait a minute.  

Just let him read the --  

  MR. HART:  Staff records the vote to 

grant 3 to 0, Mr. Foushee, Ms. Reid, and Ms. King, a 

summary order. 

  CHAIRPERSON REID:  You should have your 

order within about two weeks.  Thank you very much.  

And thank you for your indulgence in having to stay 

so long.  The day just kind of -- the calendar went 

much longer than what we anticipated. 
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  MS. KING:  Listen, you all are doing 

such great work over in Ward 8. 

  MR. FENNELL:  Thank you very much. 

  CHAIRPERSON REID:  It sounds like a 

great project. 

  MS. KING:  Oh, it is terrific. 

  CHAIRPERSON REID:  I have been hearing 

about it forever. 

  MR. FENNELL:  Oh, you should take the 

time -- especially during the summer and go see the 

splash park.   

  CHAIRPERSON REID:  I will.  I will take 

my -- can other children who don't live -- I was 

about to say I will take my daughter.  But can other 

children who don't live there -- 

  (Whereupon, at 7:45 p.m., the hearing 

was concluded.) 

 

 

 

 

 

 

 

 


